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1. Eur. Court HR, Klass and others v. Germany judgmexit6 September 1978, Series A no.28 (No
violation of the Convention). Law authorising secreservices to carry out secret monitoring of
communications (postal and telephone).

C (78) 37
6.9.78

THE EUROPEAN COURT OF HUMAN RIGHTS
DELIVERS JUDGMENT IN THE CASE OF KLASS AND OTHERS

The following information is communicated by thedgitrar of the European Court of Human Rights:

On 6 September 1978, the European Court of Humght®delivered judgment in the case of Klass
and others. This case concerns the 1968 legislatitice Federal Republic of Germany restricting the
secrecy of the mail, post and telecommunicatioriegislation which permits measures of secret
surveillance under certain circumstances. The Queld unanimously that there had been no breach of
the European Convention on Human Rights.

The judgment was read out at a public hearing by®Al. Wiarda, Vice-President of the Court.

*kk

I. BACKGROUND TO THE CASE BEFORE THE COURT

1. The applicants, who are German nationals, arba@e Klass, a public prosecutor, Peter Lubberger,
a lawyer, Jurgen Nussbruch, a judge, Hans-Jurgkehddd Dieter Selb, lawyers.

2. Legislation passed in 1968 - namely an amendtnéehiticle 10 82 of the Basic Law and an Act of 13
August 1968 restricting the right to secrecy of Imaost and telecommunications - authorises inagert
circumstances secret surveillance without the rteeshform the person concerned, In addition, the
legislation excludes legal remedy before the cauartespect of the ordering and implementationhef t
surveillance measures; it institutes instead sugiervby two agencies, that is a Board of five Mensb
of Parliament appointed by the Bundestag a Commission of three members nominated byBibeatd.

3. Following an appeal lodged by the applicants,Federal Constitutional Court held on 15 December
1970 that the Act of 13 August 1968 was void ins@i® it prevented notification to the subject of th
surveillance even when such notification could baden without jeopardising the purpose of the
restriction.

4. In June 1971, the applicants lodged a complaitit the European Commission of Human Rights.
They claimed that the above-mentioned legislatitvoliives breaches of three Articles of the European
Convention on Human Rights, namely Article 6 Sk(tight to a fair hearing before a court in civil o
criminal proceedings), Article 8 (the right to resp for private and family life, home and
correspondence) and Article 13 (the right to areatife remedy before a national authority for
violations of the rights set forth in the Conventio

! The text of these Articles in set out in an appetalthis release.
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5. In its report of 9 March 1977, the Commissiopressed the opinion:

- that there was no violation of Article 6 8l ofetiConvention, either insofar as the applicants oaly
the notion "civil rights" (eleven votes to one witho abstentions) or insofar as they rely on thiomo
"criminal charge" (unanimously);

- that there was no violation of Article 8 or Atecl3 (twelve votes with one abstention).

6. At the oral hearing in March 1978, the Agentled German Government informed the Court that at
no time had surveillance measures under the Id¢igislaeen ordered or implemented in respect of the
applicants.

Il. SUMMARY OF THE JUDGMENT 2
A. Article 2581

7. The German Government had contended that, Sieceubstance of the applicants’ complaint was the
purely hypothetical possibility of being subjectdorveillance under the legislation, they could bet
considered as "victims" within the meaning of Agi@5 of the Convention. This Article empowers the
European Commission of Human Rights, subject ttareiconditions, to receive petitions from any
person “claiming to be the victim of a violationf'tbe Convention.

Having regard to the specific circumstances ofdage,, the Court concluded that the applicants were
entitled to_claimto be victims of a violation even though - due he tsecrecy of any surveillance
measures - they were not able to allege in suggddheir application that they had in fdmen subject

to surveillance.

[Paragraphs 30 to 38 of the judgment./

8. The Court then turned to the question whetheafiplicants were actually the victimisany violation
of the Convention and examined the compatibilitihvtihe Convention of the contested legislation.

B. Article 8

9. There being no dispute that the contested kgsl results in an interference with the applisant
right to respect for their private and family ld@d correspondence, the cardinal issue was whitter
interference is justified under paragraph 2 of @eti8. Since that paragraph provides for an exoppti
to a right guaranteed by the Convention, it musipleasised the Court, be narrowly interpreted. Thus,
“powers of secret surveillance of citizens, chaasing as they do the police State, are tolerabtier

the Convention only insofar as strictly necessarystfeguarding the democratic institutions".

10. The Court found that the legislation in questi@s an aim that is legitimate under paragraph 2 o
Article 8, namely the safeguarding of national siggwand the prevention of disorder or crime. kih
went on to consider whether the means adopted remishin the bounds of what is necessary in a
democratic society in order to achieve that aim.

2 This summary has been prepared by the Registrjnand way binds the Court.

10



11. (a) The Court took notice of the fact that "denatic societies nowadays find themselves
threatened by highly sophisticated. forms of espg@nand by terrorism, with the result that theeStat
must be able, in order effectively to counter sticteats, to undertake the secret surveillance of
subversive elements operating within its jurisdicti It had therefore to be accepted that "theterise

of some legislation granting powers of secret sllaree over the mail, post and , telecommunication
is, under exceptional conditions, necessary inraadeatic Society in the interests of national sigur
and/or for the prevention of disorder or crime".

(b) Although recognising that the Convention leaw@sContracting States a certain discretion as
regards the fixing of the conditions under whicle tystem of surveillance is to be operated, the
judgment continues: " ... this does not mean taiGontracting States enjoy an unlimited discretmn
subject persons within their jurisdiction to secsatveillance. The Court, being aware of the danger
such a law poses of undermining or even destrog@rgocracy on the ground of defending it, affirms
that the Contracting States magt, in the name of the struggle against espioageterrorism, adopt
whatever measures they deem appropriate!” "The tQousst be satisfied that, whatever system is
adopted, there exist adequate and effective guegam@igainst abuse."

12. In the light of these considerations, the Ctheh examined the functioning of the system ofetec
surveillance established by the contested legmsiafihe judgment notes in particular that:

- according to that legislation, a series of lirita conditions have to be satisfied before a silanee
measure can be ordered ;

- strict conditions are laid down with regard te implementation of the surveillance measures and t
the processing of the information thereby obtained

- while "in a field where abuse is potentially sas¥ in individual cases and could have such harmful
consequences for democratic society as a wholes, itt principle desirable to entrust supervisory
control to a judge”, the two supervisory bodieditnged by the legislation “may, in the circumstaac

of the case, be regarded as enjoying sufficiergpeddence to give an objective ruling”;

- the fact of not informing the individual once eeitlance has ceased cannot itself be incompatible
with Article 8 since it is this very fact which ames the efficacy of the measure.

13. The Court accordingly found no breach of Aeti8l
[Paragraphs 39 to 60 of the judgment.]

C. Article 13
14. The Court then examined the case under Arli8levhich guarantees that everyone whose rights
and freedoms as set forth in the Convention aréatgd shall have an effective remedy before a

national authority. The Court founigiter alia, that:

- the lack of notification of surveillance measuresot, in the circumstances of the case, conti@ry
the concept of an “effective remedy” and does hetdfore entail a violation of Article 13;

11



-"for the purposes of the present proceedingseffective remedy' under Article must mean a remedy
that is as effective as can be having regard todsigicted scope for recourse inherent in anyesysif
secret surveillance™;

- in the particular circumstances of this case, dhgregate of remedies available to the applicants
under German law satisfies the requirements otk 3.

[Paragraphs 61 to 72 of the judgment/]
D. Article 6 81

15. Both the German Government and the Commissdosidered Article 6 to be inapplicable to the
facts of the case. The Court concluded that Articleven if applicable, had not been violated.
[Paragraphs 73 to 75 of the judgment.]

The Court gave judgment at a plenary sitting, inoagance with Rule 48 of the Rules of Court, and
was composed as follows:

Mr. G. BALLADORE PALLIERI (ltalian), President, MrG. WIARDA (Dutch), Mr. H. MOSLER
(German), Mr. M. ZEKIA (Cypriot), Mr. J. CREMONA (&ltese), Mr. P. ODONOGHUE (Irish), Mr.
Thor VILHJALMSSON (Icelandic), Mr. W. GANSHOF VAN ER MEERSCH (Belgian), Sir Gerald
FITZMAURICE (British), Mrs. D. BINDSCHEDLER-ROBERT(Swiss), Mr. P.-H. TEITGEN
(French), Mr. G. LAGERGREN (Swedish), Mr. L. LIESC@Luxemburger), Mr. F. GOLCUKU
(Turkish), Mr. F. MATSCHER (Austrian), Mr. J. PINHIEO FARINHA (Portuguese), Judges, and
also Mr. H. PETZOLD Deputy Registrar.

There is one separate opinion attached to the jedgm

*kk

For further information, reference should be maxthe text of the judgment and to the previousgres
release C (78) 10. The judgment is available orugstin French and English, the two official
languages of the Court.

Subject to the discretion attached to his dutles,Registrar is responsible under the Rules of Gour

replying to all requests for information concernihg work of the Court, and in particular to redaes
from the Press.
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APPENDIX

Text of the Articles of the, Convention whose vioktoon was alleged by the applicants.

Article 6 81

1. In the determination of his civil rights and ighations or of any criminal charge against him,
everyone is entitled to a fair and public hearinghin a reasonable time by an independent and
impartial tribunal established by law. Judgmentish& pronounced publicly but the press and public
may be excluded from all or part of the trial ir tinterests of morals, public order or nationausi&g

in a democratic society, where the interests okftes or the protection of the private life of the
parties so require, or to the extent strictly neagsin the opinion of the court in special circtamses
where publicity would prejudice the interests dftjce.

Article 8

1. Everyone has the right to respect for his pe\atd family life, his home and his correspondence.
2. There shall be no interference by a public autthwvith the exercise of this right except suchsam
accordance with the law and is necessary in a detiosociety in the interests of national security
public safety or the economic well-being of the oy, for the prevention of disorder or crime, the
protection of health or morals, or for the protectof the rights and freedoms of others.

Article 13

Everyone whose rights and freedoms as set forthisnConvention are violated shall have an effectiv

remedy before a national authority notwithstandimgt the violation has been committed by persons
acting in an official capacity.
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2. Eur. Court HR, Malone v. The United Kingdom judgmewnf 2 August 1984, Series A no. 82
(Violation of Article 8 of the Convention). Interception of postal and telephone
communications and release of information obtainedrom “metering” of telephones, both
effected by or on behalf of the police within the gneral context of criminal investigation.

C (84) 57
2.8.84

Press release issued by the Registrar of the Eurage Court of Human Rights
JUDGMENT IN THE MALONE CASE

On 2 August 1984 at Strasbourg, the European GofuHuman Rights delivered judgment in the
Malone case, which concerns the laws and practic&ngland and Wales allowing interception of
communications and “metering" of telephones by miehalf of the police. The Court unanimously
held that there had been violation of Mr. Jameso@lk right to respect for his private life and his
correspondence, as guaranteed by Article 8 of tirefean Convention on Human RightShe Court
further considered, by sixteen votes to two, thavas unnecessary in the circumstances to examine
Mr. Malone's complaint under Article 13 of the Cention (right to an effective remedy before a
national authority.

*k%k

|. BACKGROUND TO THE CASE
A. Principal facts

1. The applicant in the present case is Mr. Jama®mé, a United Kingdom citizen who currently
resides in Dorking, Surrey, in England. In MarctvZ9he was charged with offences relating to the
dishonest handling of stolen goods; he was ultimaequitted. During his trial, it emerged that a
telephone conversation to which he had been a parybeen intercepted by the Post Office on behalf
of the police on the authority of a warrant issogdhe Home Secretary.

2. Mr. Malone further believes that, at the behektthe police, his correspondence has been
intercepted, his telephone lines "tapped" and, dditeon, his telephone "metered" by a device
recording all the numbers dialled. Beyond admitting interception of the one conversation adverted
to in evidence at his trial, the United Kingdom @&ovnent have neither admitted nor denied the
allegations concerning corresponderacel tapping, and have denied that concerning metetimgy
have, however, accepted that the applicant, as@ested receiver of stolen goods, was one of & clas
of persons whose postal and telephone communicatvere liable to be intercepted.

3. It has for long been the publicly known practifoe interceptions of postal and telephone
communications for the purposes of the detectiosh prevention of crime to be carried out on the
authority of a warrant issued under the hand ofear&ary of State, as a general rule the Home
Secretary. There is, however, no overall statutmgle governinghe matter. Nonetheless, various

! The text of this article is set out in an apperidithe present release.
% The text of this article is set out in an apperidithe present release.
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statutory provisions are relevant, including onelemwhich the Post Office - as from 1981, the Post
Office and British Telecommunications - may be ieggl to inform the Crownabout matters
transmitted througthe postal or telecommunication services.

4. There also exists a practice, of which Parlianmas been informed, whereby the telephone service
the Post Office prior to 1921 and thereafter Brifielecommunications - makes and supplies recdrds o
metering at the request of the police in conneatiith police enquiries into the commission of crime

5. In October Mr. Malone instituted civil proceegiin the High Court against the Metropolitan Rslic
Commissioner, seeking, amongst other things, sadstbn that any tapping of conversations on his
telephone without his consent was unlawful evedaifie pursuant to a warrant of the Secretary of
State. The Vice-Chancellor, Sir Robert Megarryidssed his claim in February 1979.

B. Proceedings before the European Commission of kwan Rights

The present case originated in an application agéne United Kingdom lodged with the Commission
by Mr. Malone in July 1979. The Commission declateslapplication admissible in July 1981.

In its report adopted in December 1982, the Comomnssxpressed the opinion:

- (by eleven votes, with one abstention) that there heehla breach of the applicant's rights under
Article 8 by reason of the admitted interceptionooke of his telephone conversations andhef law
and practice in England and Wales governingnkerception of postal and telephone communications
on behalf of the police;

- (by seven votes against three, with two abstentiors)ithwas unnecessary in the circumstances of
the case to investigate whether the applicantlstgigad also been interfered with by the procedure
known as "metering" of telephone calls;

- (by ten votes against one, with one abstentiba) there had been a breach of the applicant'ssrigh
under Article 13 in that the law in England and ®gatlid not provide an "effective remedy before a
national authority” in respect of interceptionsrat out under a warrant.

The Commission referred the case to the Court ig M283.

Il. SUMMARY OF THE JUDGMENT 3

A. ARTICLE 8 OF THE CONVENTION

1. Scope of the issues before the Court

The present case is concerned only with interceptiocommunications and metering of telephones
effected by or on behalf of the police within thengral context of a criminal investigation, togethe

with the relevant legal and administrative framekvor

[see paragraphs 63 and 85 of the judgment]

® This summary, drafted by the registry, does notlhe court.
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2. Interception of communications
(a) Was there any interference with an Article 8 rght?

The one admitted interception of a telephone aalwhich Mr. Malone was a party involved an
"interference” with the exercise of his right tspect for his private life and his corresponderice.
addition, as a suspected receiver of stolen gddddvialone was a member of a class of persons sgain
whom measures of postal and telephone interceptene liable to be employed. This being so, the
existence in England and Wales of laws and practddch permit and establish a system for carrying
out secret surveillance of communications amouiridtself to such an "interference”, apart from any
concrete measures taken against him.

[see paragraph 64 of the judgment]
(b) Were these interferences "in accordance with th law"?
(i) General principles

The expression "in accordance with the law" in geaph 2 of Article 8 means firstly that any

interference must have some basis in the law ofcthentry concerned. However, over and above
compliance with domestic law, it also requires thanestic law itself be compatible with the ruldanf.

It thus implies that there must be a measure oéll@gotection in domestic law against arbitrary
interferences by public authorities with the rigbdgeguarded by paragraph 1.

The Court accepted the Government's contentionttigatequirements of the Convention cannot be
exactly the same in the special context of inteioapof communications for the purposes of police
investigations as they are in other contexts. Tthes;law" does nohave to be such that an individual
should be enabletd foresee when hisommunications are likely to be intercepted so kieatan adapt
his conduct accordingly. Nevertheless, the law rbessufficiently clear in its terms to give citizeim
general an adequate indication as to the circurostaim which and the conditions on which public
authorities are empowered to resort to this seordtpotentially dangerousterference with the right
to respect for private life and correspondence.

Furthermore, since the implementation in practiceneasures of secret surveillance of communications
IS not open to scrutiny by the individuals concedrpethe public at large, it would be contraryhe tule

of law for the legal discretion granted to the exe® to be expressed in terms of an unfetteredepow
Consequently, the substantive law itself, as oppdseaccompanying administrative practice, must
indicate the scope and manner of exercise of adly discretion with sufficient clarity, having redao

the legitimate aim of the measure in question,ive the individual adequate protection againstteaty
interference.

[see paragraphs 66 to 68 of the judgment]
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(i) Application of those principles to the partlanfacts

It was common ground that the settled practicentarcepting communications on behalf of the palice
pursuance of a warrant issued by the Secretaryaté ®as lawful under the law of England and Wales.
Therewere, however, fundamental differences of view leefwthe Government, the applicant and the
Commission as to the effect, if any, of certairtudtay provisions in imposingegal restraints on the
manner in which and the purposes for whidlrception of communications may lawfully be esatrout.

The Court found that, on the evidence adducedisirpriesent state domestic law in this domain is
somewhat obscure and open to differing interpm@tati In particular, it cannot be said with any
reasonable certainty what elements of the poweemtercept are incorporated in legales and what
elements remain within the discretion of the exieeutin the opinion of the Court, the law of Englan
and Wales does not indicate with reasonable cléngyscope and manner of exercise of the relevant
discretion conferred on the public authorities.thiat extent, the minimum degree of legal protectmn
which citizens are entitled under the rule of lamaidemocratic society is lacking.

The Court therefore concluded that the interfererfoeind were not “in accordance with the law"
within the meaning of paragraph 2 of Article 8.

[see paragraphs 69 to 80 of the judgment]
(c) Were the interferences “necessary in a demociiatsociety” for a recognised purpose?

Undoubtedly, the existence of some law grantinggrsvef interception of communications to aid the
policemay be "necessary" for prevention of disordecrane”. However, “in a democratic society” the
system of secret surveillance adopted must coati@guate guarantees against abuse.

In the light of its conclusion under (b), the Coconsidered that it did not have to examine further
content of the other guarantees required by papagi@ of Article 8 and whether the system
complained of furnished those guarantees in thiécpéar circumstances.

[seeparagraphs 31 to 82 of the judgment]
3. "Metering" of telephones

The records of metering contain information, intjgatar the numbers dialled, which is an integral
element in the communications made by telephonas€qently, release of that information to the
police without the consent of the subscriber am®uatan interference with the exercise of a right
guaranteed by Article 8. The applicant was potdwptigable to be directly affected by the practice
which existed in this respect. Despite the claaiiien by the Government that the .police had not
caused his telephone to be metetbe applicant could claim to be the victim of atenference in
breach of Article 8 by reason of the very of thagpice.

No rule of domestic law makes it unlawful for tleéephone service to comply with a request from the
police to make and supply records of metering. Afram this absence of prohibition, there would
appear to be no legal rules concerning the scopgermmner of exercise of the discretion enjoyedney t
public authorities. Consequently, so the Court dhualthough lawful in terms of domestic law, the
resultant interference was not "in accordance thgHaw", within the meaning of paragraph 2 of életi8.
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This finding removed the need for the Court to datee whether the interference was "necessary in a
democratic society".

[see paragraphs 83 to 88 of the judgment]
4. Recapitulation

There had accordingly been a breach of Article 8&veapplicant's case as regards both intercepfion
communications and release of records of metedrigd police.

[see paragraph 89 of the judgment and point 1ebiberative provisions]

B. ARTICLE 13 OF THE CONVENTION

Having regard to its decision on Article 8, the @alid not consider it necessary to rule on trssies
[see paragraphs 90 to 91 of the judgment and Ramfithe operative provisions]

C. ARTICLE 50 OF THE CONVENTION *

By way of "just satisfaction” under Article 50, thpplicant had claimed reimbursement of legal costs
and an award of compensation. Judging that it veas/et ready for decision, the Court reserved the
question and referred it back to the Chamber aalfyirconstituted to hear the case.

[see paragraphs 92 to 93 of the judgment and Bowfithe operative provisions]

*kk

The Court gave judgment at a plenary session, égordance with Rule 50 of the Rules of Court, and
was composed as follows: Mr G. Wiarda (Dutch) Rfesi Mr R. Ryssdal (Norwegian), Mr J.
Cremona (Maltese), Mr. Thor Vilhjalmsson (Icelandiglr. W. Ganshof van der Meersch (Belgian),
Mrs. D. Bindschedler-Robert .(Swiss”, Mr. D. Evnige (Greek), Mr. G. Lagergren (Swedish), Mr. F.
Go6lcukld (Turkish), Mr. F. Matscher (Austrian), Mr.Pinheiro Farinha (Portuguese), Mr. E. Garcia
de Enterria (Spanish), I'-ir.. L.-E. Pettiti (FrepcMr. B. Walsh (Irish), Sir Vincent Evans (Britis

Mr. R. Macdonald (Canadian), Mr. C. Russo (Italian) andIM&ersing (Danish), Judgesd also Mr.
M.A. Eissen, Registrar, and Mr H Petzold, DeputygiRiar.

Three judges expressed separate opinions whidcinaexed to the judgment.

*kk

For further information, reference should be maml¢he text of the judgment, which is available on
request and will be published shortly as volumeo82Series A of the Publications of the Court
(obtainable from Carl Heymanns Verlag K.G., Ger¢é@sse 18-32, D - 5000 KOLN 1).

* The text of Article 50 is set out in the appenidixhe present release.
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Subject to the discretion attached to his dutles,Registrar is responsible under the Rules of Gour
replying to all requests for information concernihg work of the Court, and in particular to redaes
from the press.

APPENDIX
Text of the Convention Articles referred to in therelease
Article 8
1. Everyone has the right to respect for his pe\atd family life, his home and his correspondence.
2. There shall be no interference by a public aitthwvith the exercise of this right except suchsam
accordance with the law and is necessary in a detiosociety in the interests of national security

public safety or the economic well being of theminy, for the prevention of disorder or crime, the
protection of health or morals, or for the protectof the rights and freedoms of others.

Article 13

Everyone whose rights and freedoms as set forthisnConvention are violated shall haveedfective
remedy before a national authority notwithstandimat the violation has been committed by persons
acting in an official capacity.

Article 50

If the Court finds that a decision or a measurenaky a legahuthority or any other authority of a
High Contracting Party is completely or partially conflict with the obligations arising from the
present Convention, and if the internal law of slagd Party allows only partial reparation to be emad
for the consequences of this decision or measheedécision of the Court shall, if necessary, affor
just satisfaction to the injured party.
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3. Eur. Court HR, Leander v. Sweden judgmeaf 26 March 1987, Series A no.116 (Violation of
Articles 8, 10 and 13 of the Convention). Use of fiormation kept in a secret police-register
when assessing a person’s suitability for employmémn a post of importance for national
security.

C (87) 31
26.3.1987

Press release issued by the Registrar of the Eurage Court of Human Rights
JUDGMENT IN THE LEANDER CASE

In a judgment delivered at Strasbourg on 26 Ma&8i7lin the Leander case, which concerns Sweden,
the European Court of Human Rights held:

- unanimously, that there had been no breach bkeiArticle 8 or Article 10 of the European
Convention on Human Rights;

- by four votes to three, that there had been padir of Article 13 of the Conventidn.

The judgment was read out at a public hearing byRwitv Ryssdal, the President of the Court.
I. BACKGROUND TO THE CASE

A. Principal facts

In August 1979, Mr. Leander was considered for eyplent at the Naval Museum in Karlskrona, in
the south of Sweden. Part of the Museum's premiges located within an adjacent naval base. As a
consequence, appointment to the post sought by &aémder had to be preceded by a security check - a
so-called personnel control, which involved coriaglinformation held on a secret register kepthmy t
security police. The procedure to be followed wasegned principally by the Personnel Control
Ordinance 1969, published in the Swedish Offic@lrdal. In Mr. Leander's case, the outcome of the
control was such that his employment was refuséthowt his having received an opportunity to know
and tocomment upon the information released to the Neamfthe secret police-register.

Mr. Leander complained to the Government, requgstaimnulment of the assessment that he
constituted a security risk, a declaration thatwes acceptable for employment, access to the
information kept on him and an opportunity to cominen this information. The Government rejected

the complaint on all points.

B. Proceedings before the European Commission of wan Rights

Mr. Leander's application was lodged with the EegrpCommission of Human Rights on 2 November
1980 and declared admissible on 10 October 1983.

! The text of the Convention Articles in questiorsés out in the appendix hereto.
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Having unsuccessfully attempted to reach a friers#iftlement, the Commission drew up a report
establishing the facts and stating its opinioncaw/hether or not the facts found disclosed a brésch
Sweden of its obligations under the Convention.iténreport of 17 May 1985 the Commission
expressed the opinion that there had been no biaghticle 8 (unanimously), that no separate issue
arose under Article 10 (unanimously) and that #eadid not disclose any breach of Article 13 (seve
votes to five).

The Commission referred the case to the Court on 1luly 1985.

Il. SUMMARY OF THE JUDGMENT 3

A. Alleged violation of Article 8

1. Whether there was any interference with an Artite 8 right

It was uncontested that the secret police regstetained information relating to Mr. Leander's/pte
life. Both the storing and the release of suchrmftion, which had been coupled with a refusal to
allow Mr. Leander an opportunity to refute it, amted to an interference with his right to respect f

private life as guaranteed by Article 8 § 1.

<paragraph 48 of the judgment>

2. Whether the interference was justified
(a) Legitimate aim

The aim of the Swedish personnel control system elearly a legitimate one for the purposes of
Article 8, that is the protection of national setyur

<paragraph 49 of the judgment>
(b) "In accordance with the law"
The interference had a valid base in domestic teamely the Personnel Control Ordinance.

The Ordinance, which had been published in the &hledfficial Journal, met the further condition
that the "law" in question be accessible to théviddal concerned.

It is also a requirement in Article 8 that the aasences of the "law" be foreseeable for the iddai
concerned. This requirement, the Court pointed caninot be the same in the special context of secre
controls of staff in sectors affecting nationalwgéy as in many other fields. The Court conclutteat in

a system applicable to citizens generally, as utieePersonnel Control Ordinance, the "law" in ¢joas
has to be sufficiently clear as to the circumstanicewhich and the conditions on which the public
authorities are empowered to resort to this kindaténtially dangerous interference wittivate life.

% The report is available to the press and the puislirequest to the Registrar of the Court.
% This summary, which has been prepared by thetrggioes not bind the Court.
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Taking into account the various limitations imposedthe registration of information, in particutae
prohibition on registration merely on the ground paflitical opinion, and the explicit and detailed
provisions governing the operation of the persomositrol procedure, the Court found that Swedish
law satisfied the requirement of foreseeability.

<paragraphs 52-57 of the judgment>
(c) "Necessary in a democratic society in the ies¢s of national security”

According to well-established principles in the @tsucase-law, the notion of necessity implies that
interference must correspond to a pressing soerd @nd, in particular, that it is proportionatette
legitimate aim pursued. The respondent State'seisitedn protecting national security had to be
balanced against the seriousness of the interferettb the applicant's right to respect for privifie.
The Court accepted that, in the circumstances,Stiage enjoyed a wide margin of appreciation in
making its assessment.

There can be no doubt as to the necessity for dmrécting States to have a system for controlingg
suitability of candidates for employment in postsmoportance for national security. Nevertheless, i
view of the risk that a system of secret surved&aifior the protection of national security poses of
undermining or even destroying democracy on thermgtaf defending it, the Court had to be satisfied
that there existed in the system at issue adequateffective guarantees against abuse.

The Court noted that the Swedish system was deasignesduce the effects of the personnel control
procedure to an unavoidable minimum and that, fepvaside the monitoring affected by the
Government themselves, supervision of its prop@iementation was entrusted both to Parliament and
to independent institutions. The Court attachedeesp importance, firstly, to the presence of
parliamentarians on the police board that authdribe release of the information to the Navy and,
secondly, to the supervision effected by the Chi¢oroef Justice and the Parliamentary Ombudsman as
well as the Parliamentary Standing Committee onickisThe safeguards contained in the Swedish
personnel control system were therefore judgedcserfit to meet the requirements of Article 8.

Having regard to the wide margin of appreciatioail@ble to it, the respondent State was entitled to
consider that, in the particular case, the interegtnational security prevailed over Mr. Leander's
individual interests. Accordingly, there had beerbneach of Article 8.

<paragraphs 58-68 of the judgment and point 1 @biberative provisions>

B. Alleged violation of Article 10

1. Freedom to express opinions

It appeared clearly from the provisions of the Berel Control Ordinance that its purpose was to
ensure that persons holding security-sensitivespbatl the necessary personal qualifications. This
being so, the right of access to the public senacegght not protected by the Convention, layhet t

heart of the issue submitted to the Court. Theré aecordingly been no interference with Mr.
Leander's freedom to express opinions.

22



<see paragraphs 71-73 of the judgment and poihtti®mperative provisions>
2. Freedom to receive information

Article 10 does not, in the circumstances suchhasd in the case at issue, confer on the individual
right of access to a register containing informatan his personal position, nor does it embody an
obligation on the Government to impart such infaiorato the individual. Accordingly, there had
likewise been no interference with Mr. Leandersffom to receive information.

<paragraphs 74-75 of the judgment and point 2 @biberative provisions>
C. Alleged violation of Article 13

As established in the Court's case-law, the “nali@uthority” referred to in Article 13 need not he
judicial authority in the strict sense. In additian the special context of Mr. Leander's case, an
“effective remedy” must mean a remedy that is &scefe as can be having regard to the restricted
scope for recourse inherent in any system of secmeeillance for the protection of national setyuri
Further, although no single remedy may itself eftirsatisfy the requirements of Article 13, the
aggregate of remedies provided for under domesticnhay do so.

The Court noted that under Swedish law the apglicauld have filed complaints with the
Parliamentary Ombudsman or the Chancellor of Jeistiho both had to be considered independent of
the Government. Although both lacked the powerettder legally binding decisions, in practice their
opinions were usually followed. There also existied remedy of complaint to the Government, to
which Mr. Leander had had recourse, albeit unsistoks

The Court held that even if, taken on its own, tdmnplaint to the Government were not to be
considered sufficient, the aggregate of availableedies satisfied the conditions of Article 13he t
particular circumstances of the case.

<paragraphs 76-84 of the judgment and point 3@biberative provisions>

*k%k

In accordance with the Convention, the judgment dels/ered by a Chamber composed of seven
judges, namely Mr. R. Ryssdal (Norwegian), Predidén. G. Lagergren (Swedish), Mr. F. Gdlcuklu
(Turkish), Mr. L.E. Pettiti (French), Sir Vincentvens (British), Mr. C. Russo (ltalian) and Mr. R.
Bernhardt (German), Judgesnd of Mr. M-A. Eissen, Registrand Mr. H. Petzold, Deputy Registrar.

Three judges expressed separate opinions whidinaexed to the judgment.

*kk

For further information, reference should be maul¢he text of the judgment, which is available on
request and will be published shortly as volume di6eries A of the Publications of the Court
(obtainable from Carl Heymanns Verlag K.G., Luxengau Strasse 449, D-5000 Koln 41).
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Subject to the discretion attached to his dutles,Registrar is responsible under the Rules of Gour
replying to requests for information concerning therk of the Court, and in particular to requests
from the press.

APPENDIX
Extracts from the Convention Articles referred to
Article 8
"1. Everyone has the right to respect for his geand family life, his home and his correspondence

2. There shall be no interference by a public autthwith the exercise of this right except suchsam
accordance with the law and is necessary in a detiosociety in the interests of national security
public safety or the economic well-being of the oy, for the prevention of disorder or crime, the
protection of health or morals, or for the protectof the rights and freedoms of others."

Article 10

Everyone has the right to freedom of expressiois fight shall include freedom to hold opinions and
to receive and impart information and ideas withiaterference by public authority and regardless of
frontiers.

2. The exercise of these freedoms, since it cawigsit duties and responsibilities, may be subjec
such formalities, conditions, restrictions or péeal as are prescribed by law and are necessaay in
democratic society, in the interests of nationauséy, territorial integrity or public safety, fahe
prevention of disorder or crime, for the protectioh health or morals, for the protection of the
reputation or rights of others, for preventing theclosure of information received in confidencefay
maintaining the authority and impartiality of theljciary."

Article 13
“Everyone whose rights and freedoms as set fortlthisa Convention are violated shall have an

effective remedy before a national authority ndtsianding that the violation has been committed by
persons acting in an official capacity.”
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4. Eur. Court HR, Gaskin v. The United Kingdom judgmermf 7 July 1989, Series A no.160
(Violation of Article 8 of the Convention). Refusalto grant former child in care unrestricted
access to case records kept by social services.

C (89) 90
7.7.89

Press release issued by the Registrar of the Eurage Court of Human Rights
JUDGMENT IN THE GASKIN CASE

By a judgmentdelivered in Strasbourg on 7 July 1989 in the Gaskise, which concerns the United
Kingdom, the Court held by eleven votes to six thatprocedures followed in relation to access oy M
Gaskin to his case records failed to secure respebis private and family life as required by iake 8

of the European Convention on Human Rights.

|. BACKGROUND TO THE CASE
A. Summary of the facts

Following the death of his mother, the applicarBritish citizen born in 1959, was received intoecan 1
September 1960 by the Liverpool City Council uritier Children Act 1948. He ceased to be in the afre
the Council on attaining the age of majority (18) 2 December 1977. During the period while the
applicant was in care, he was boarded out witlouaroster parents. He contends that he wasalteide

Under the provisions of the Boarding-Out of ChildiRegulations 1955, the local authority was under
a duty to keep certain confidential records conogrthe applicant and his care.

In 1979 the applicant, wishing to bring proceedirggginst the local authority for damages for
negligence, made an application under the Admatisin of Justice Act 1970 for discovery of the lloca
authority's case records made during his periaghia. Discovery was refused by the High Court on 22
February 1980, on the ground that case records itedrursuant to the 1955 Regulations were private
and confidential. This decision was confirmed by @ourt of Appeal on 27 June 1980.

Between 1980 and 1983, various committees of tiye @duncil adopted resolutions on the release of
child care records. To a certain extent, theselutsos were challenged in the courts. Finally, in
November 1983, Liverpool City Council adopted dHar resolution which provided that the information
in the applicant's file should be made availabliito if the contributors to the file gave their sent to
disclosure. This resolution was in line with theo@lar issued by the Department of Health and $ocia
Security in August 1983.

The applicant's case record consisted of some 86@naents contributed by 46 persons. On 23 May
1986 copies of 65 documents supplied by 19 pera@ns sent to the applicant's solicitors. These were
documents whose authors had consented to discltusthie applicant.

“The text of the Convention Articles referred tdtiis release is set out in the Appendix.
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B. Proceedings before the Commission

On 17 February 1983, the applicant applied to tben@ission which declared admissible the applicant's
complaint concerning the continuing refusal of Iep@ol City Council to give him access to his case
records.

In its report of 13 November 1987, the Commissionatuded, by six votes to six, with a casting vote
by the acting President, that there had been atiool of Article 8 of the Convention by the proceski
and decisions which resulted in the refusal tovalloe applicant access to the file. It further daded,

by eleven votes to none with one abstention, thatet had been no violation of Article 10 of the
Convention. The Commission referred the case tcCinet on 14 March 1988. The United Kingdom
Government had done so on 8 March 1988.

II. SUMMARY OF THE JUDGMENT
A. Scope of the case before the Court

1. The Court held that the only issues before revirose arising under Articles 8 and 10 in refatmthe
procedures and decisions pursuant to which thecapplwas refused access to the file subsequenthet
termination of domestic proceedings brought by fundiscovery of the documents in his personal file

[paragraph 35 of the judgment]
B. Alleged breach of Article 6
1. Applicability

2. Although the Government argued that the applisgersonal file did not form part of his private
life, the Court, like the Commission, found tha¢ tiile did relate to Mr Gaskin's "private and faynil
life" in such a way that the question of his acdbesseto fell within the ambit of Article 8. Thahéling

was, reached without expressing any opinion on kérejeneral rights of access to personal data may
be derived from Article 8 § 1 of the Convention.

[paragraph 37 of the judgment]
2. Application of Article 8 in the present case

3. According to the Court's case-law, "although #ssential object of Article 8 is to protect the
individual against arbitrary interference by theblw authorities, there may in addition be positive
obligations inherent in an effective 'respect'femily life".

It was common ground that Mr Gaskin neither chgézhthe fact that information was compiled and
stored about him nor alleged that any use was ro&deto his detriment. He challenged rather the
failure to grant him unimpeded access to that médron.

Indeed, the Court found that, by refusing him catghlccess to his case records, the United Kingdom
could not be said to have "interfered" with Mr Ga&k private or family life. In this connection,eth
substance of the applicant's complaint was nottbeaState had acted but that it had failed to act.
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It was therefore necessary to examine whether thed Kingdom, in handling the applicant's requests
for access to his case records, was in breach pufsdive obligation flowing from Article 8 of the
Convention.

[paragraphs 38 and 41 of the judgment]

4. According to the Government, the proper opematad the child-care service depended on
information supplied by professional persons andid®) and others. If the confidentiality of these
contributors were not respected, their co-operatwounld be lost and this would have a detrimental
effect on the child-care service. There was noKdamefusal of access to case records. Access was
given to confidential information in so far as tensent of the contributor could be obtained.

[paragraphs 44 and 48 of the judgment]

5. According to the applicant, however, the Acces®ersonal Files Act 1987 and regulations made
thereunder illustrated the extent to which inforimaiof the kind sought by him would in the future b
made available by public authorities. The Governnp&rinted out that the new regulations would not
apply to records compiled before the entry intaéoof the regulations (April 1989).

[paragraph 45 of the judgment]

6. The local authority obtained consent in respédd5 out of some 352 documents, and those were
released. The Government argued that no obligé&bialo more than this existed.

[paragraph 47 of the judgment]

7.In the Court's opinion, however, persons in thaiaant's situation have a vital interest, praeddby

the Convention, in receiving the information neeeggo know and understand their childhood and
early development. Although a system, like thei&mitone, which makes access to child-care records
dependent on the contributor's consent, can inciplie be considered to be compatible with the
obligations under Article 8, the Court considerbdttthe interests of an individual seeking access t
records relating to his private and family life hbe secured when a contributor to the recordeeith

not available or improperly refuses consent. Irhsaicase, the principle of proportionality requittest

an independent authority decide whether accesddsbhelgranted.

As no such system was available to Mr Gaskin, tleeirCheld by eleven votes to six that the
procedures followed had failed to secure respedifoGaskin's private and family life as requireg b
Article 8 of the Convention. There was therefote@ach of that provision.

[paragraph 49 of the judgment and point 1 of therative provisions]
C. Alleged breach of Article 10

8. The Court unanimously held that Article 10 diot @mbody an obligation on the Government to
impart the information in question to the indivilu&here had thus been no interference with Mr
Gaskin's right to receive information as protedigdhat Article.

[paragraph 52 of the judgment and point 2 of therative provisions]
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D. Application of Article 50

1. Pecuniary damage

9. The Court rejected claims for losses in respéfiiture earnings.
[paragraph 56 of the judgment]

2. Non-pecuniary damage

10. The Court acknowledged that Mr Gaskin may hsufeered some emotional distress and anxiety by
reason of the absence of any independent revieseguwe as mentioned under paragraph 7 above.
Making a determination on an equitable basis, tbarCawarded to Mr Gaskin under this head the

amount of £5,000.

[paragraph 58 of the judgment]

3. Costs and expenses

11. The applicant claimed a total sum of £117,@00dgal costs and expenses.
[paragraph 59 of the judgment]

(i) Costs incurred at domestic level

12. The Court held that only costs incurred subsetiyito the termination of the domestic proceeding
could be considered.

[paragraph 60 of the judgment]
(i) Costs incurred in the European proceedings

13. The Court considered that the total amountr@di was not reasonable as to quantum. Making an
equitable assessment, the Court awarded Mr Gakkimegal fees and expenses, the sum of £11,000
less 8,295 French francs already paid in legal aid.

[paragraph 62 of the judgment and point 3 of therative provisions]

The Court gave judgment at a plenary sitting, inoagdance with Rule 50 of the Rules of Court, and
was composed as follows:

Mr R. Ryssdal (Norwegian), President, Mr J. Crem@valtese), Mr Thér Vilhjalmsson (Icelandic),

Mrs D. Bindschedler-Robert (Swiss), Mr F. GokcuKlurkish), Mr F. Matscher (Austrian), Mr L,E.

Pettiti (French), Mr B. Walsh (Irish), Sir VinceBvans (British), Mr R. Macdonald (Canadian), Mr C.
Russo (ltalian), Mr R. Bernhardt (German), Mr A.ié&dmann (Luxemburger), Mr J. De Meyer
(Belgian), Mr J.A. Carrillo Salcedo (Spanish), Mr. Malticos (Greek), Mr S.K. Martens (Dutch),
Judgesand also Mr M,A. Eissen, Registrand Mr H. Petzold, Deputy Reqgistrar.

Several judges expressed separate opinions whecinaexed to the judgment.

28



For further information, reference should be maul¢he text of the judgment, which is available on
request and will be published shortly as volume d6®eries A of the Publications of the Court
(obtainable from Carl Heymanns Verlag KG, Luxemlaur8trasse 449, D-5000 K6In 41).

Subject to the discretion attached to his duties,Registrar is responsible under the Rules of tGour
replying to requests for information concerning Wk of the Court, and in particular to requestsrf
the press.

*kk

APPENDIX

Text of the Convention Articles referred to in therelease
Article 8
“1.. Everyone has the right to respect for his gévand family life, his home and his correspondenc

2. There shall be no interference by a public authwith the exercise of this right except suchsam
accordance with the law and is necessary in a detiosociety in the interests of national security
public safety or the economic well-being of the mioy, for the prevention of disorder or crime, fthe
protection of health or morals, or for the protectof the rights and freedoms of others."”

Article 10

“1.. Everyone has the right to freedom of exprassidis right shall include freedom to hold opirgon

and to receive and impart information and ideasovit interference by public authority and regarslles
of frontiers. This Article shall not prevent Statéem requiring the licensing of broadcasting,
television or cinema enterprises.

2. The exercise of these freedoms, since it cawigsit duties and responsibilities, may be subjec
such formalities, conditions, restrictions or péeal as are prescribed by law and are necessaay in
democratic society, in the interests of nationausgy, territorial integrity or public safety, fahe
prevention of disorder or crime, for the protectioh health or morals, for the protection of the
reputation or rights of others, for preventing theclosure of information received in confidencefay
maintaining the authority and impartiality of theljciary."

Article 50

"If the Court finds that a decision or a measukemaby a legal authority or any other authorityaof
High Contracting Party is completely or partially conflict with the obligations arising from the
present Convention, and if the internal law of slagd Party allows only partial reparation to be emad
for the consequences of this decision or measheedécision of the Court shall, if necessary, affor
just satisfaction to the injured party."
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5. Eur. Court HR, Kruslin v. France judgmenif 24 April 1990, Series A no.176-Aand Eur.
Court HR, Huvig v. France judgmenbf 24 April 1990, Series A no.176-B (Violation ofrticle
8 of the Convention). Telephone tapping carried ouby senior police officer under warrant
issued by investigating judge.

C (90) 50
24.4.1990

Press release issued by the Registrar of the Eurcge Court of Human Rights
JUDGMENTS IN THE KRUSLIN AND HUVIG CASES

In two judgments delivered at Strasbourg on 24 IAp#90 in the Kruslin and Huvig cases, which
concern France, the Court held unanimously thatetliad been a violation of Article 8 of the
European Convention on Human Ridhtss the interception of telephone conversatiomsifizinged
the applicants' right to respect for their priviifiee and their correspondence.

The judgments were read out in open court by MvRlssdal, President of the Court.
|. BACKGROUND TO THE CASE

A. Principal facts
1. Kruslin case

In April 1985 the Indictment Division of the Toulse Court of Appeal committed Mr Kruslin for trial
at the Haute-Garonne Assize Court on charges @figa@hd abetting a murder, aggravated theft and
attempted aggravated theft. One item of evidence tva recording of a telephone conversation that
the applicant had had on a line belonging to atparty, a recording that had been made at theestqu
of an investigating judge at Saint-Gaudens in cotioe with other proceedings. An appeal on points
of law brought by Mr Kruslin on this ground wasmdissed by the Court of Cassation.

2. Huvig case

Mr Huvig, who, with his wife's assistance, ran ssibass at the material time, was the subject of a
complaint in December 1973 alleging tax evasidlyriato make entries in accounts and false acaogint

A judicial investigation was begun by an investiiggtjudge at Chaumont, who issued a warrant to the
gendarmerie at Langres requiring them to monitor teemscribe all Mr and Mrs Huvig's telephone galls
both business and private ones. The telephonengppok place over a period of 28 hours in Aprir49

Charges were brought against Mr and Mrs Huvig, wigoe convicted on nearly all of them by the
Chaumonttribunal de grande instancen March 1982. In March 1983 the Dijon Court of pgal
upheld the convictions and increased the senteficégril 1984 the Court of Cassation dismissed an
appeal on points of law by the applicants.

! The text of the Articles mentioned in this releasappended.
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B. Proceedings before the European Commission of kwan Rights

The applications made by Mr and Mrs Huvig on 9 Astdl®84 and by Mr Kruslin on 16 October 1985
were declared admissible by the Commission ony 1R88 and 6 May 1988 respectively - the Huvigs'
in part and Mr Kruslin's in its entirety.

Having attempted unsuccessfully to achieve friersgiflements, the Commission drew up two reports
on 14 December 1988 in which it established thesfand expressed the opinion (by 10 votes to 2) tha
there had been a breach of Article 8 of the Conwant

The Commission referred the cases to the Courbdddrch 1989.

Il. SUMMARY OF THE JUDGMENTS 3
|. Article 8 of the Convention

The Court found that the interceptions complainEdmounted to interferences by a public authority
with the exercise of the applicants’ right to regpker their correspondence and their private lite.
proceeded to ascertain whether such interferenees jwstified under paragraph 2 of Article 8.

[See paragraph 26 of the Kruslin judgment and papg25 of the Huvig judgment.]
A. "In accordance with the law"

The expression "in accordance with the law", witthia meaning of Article 8 8§ 2, required firstly tha
the impugned measure should have some basis instionteawv, but also referred to the quality of the
law in question, requiring that it should be acitdedo the person concerned, who had moreoveeto b
able to foresee its consequences for him, and ctilohgpavith the rule of law.

[See paragraph 27 of the Kruslin judgment and papg26 of the Huvig judgment.]
1. Whether there had been a legal basis in Frenchw

It had been a matter of dispute before the Comamsand the Court whether the first condition hagnbe
satisfied. The applicants had said it had not b&€ka.Government submitted that by "law" was melaat t
law in force in a given legal system, in this im&t@ a combination of the written law - essentialtyicles
81, 151 and 152 of the Code of Criminal Proceduaed-the case-law interpreting it.

The Delegate of the Commission considered thahéndase of the Continental countries, including
France, only a substantive enactment of generdicagipn - whether or not passed by Parliament -
could amount to a “law” for the purposes of Arti@& 2 of the Convention.

[See paragraph 28 of the Kruslin judgment and papg27 of the Huvig judgment.]

The Court pointed out, firstly, that it was printarior the national authorities, notably the coutts
interpret and apply domestic law. It was therefooé for the Court to express an opinion contrary to
theirs on whether telephone tapping ordered bysitigating judges was compatible with Article 368 of

% The reports are available to the press and thécpor application to the Registrar of the Court.
® This summary by the registry does not bind ther€ou
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the Criminal Code. For many years now, the coumsd in particular the Court of Cassation - had

regarded Articles 81, 151 and 152 of the Code amidal Procedure as providing a legal basis for

telephone tapping carried out by a senior polidec@f under a warrant issued by an investigating
judge. The Court held that settled case-law of #iatl could not be disregarded. In relation to

paragraph 2 of Article 8 of the Convention and osimilar clauses, the Court had always understood
the term "law" in its substantive sense, not itsrfal one, and had included both enactments of lower
rank than statutes and unwritten law.

In sum, the Court held that the interferences campb of had had a legal basis in French law.

[See paragraph 29 of the Kruslin judgment and papg28 of the Huvig judgment.]

2. "Quality of the law,'

The second requirement which emerged from the pHiasaccordance with the law" - the accessibility
of the law - did not raise any problem. The sama wat true of the third requirement, the law's
"foreseeability” as to the meaning and nature efdpplicable measures. As the Court had pointechout
an earlier judgment, Article 8 § 2 of the Conventaid not merely refer back to domestic law bubals
related to the quality of the law, requiring itde compatible with the rule of law.

[See paragraph 30 of the Kruslin judgment and papg29 of the Huvig judgment.]

The Government had submitted that the Court hax tcareful not to rule on whether French legistatio
conformed to the Convention in the abstract andmgive a decision based on legislative policy.

[See paragraph 31 of the Kruslin judgment and papg30 of the Huvig judgment.]

Since the Court had to ascertain whether the ereemtes complained of were "in accordance with the
law", it had to assess the relevant French "law'farce at the material times in relation to the
requirements of the fundamental principle of thle nf law. Tapping and other forms of interceptain
telephone conversations represented a serioudergiece with private life and correspondence and
accordingly had to be based on a "law" that wasiqodarly precise. It was essential to have clear,
detailed rules on the subject, especially as tbhken@ogy available for use was continually becoming
more sophisticated.

The Government had listed seventeen safeguardé wieg said were provided for in French law. These
related either to the carrying out of telephongitagy or to the use made of the results or to thansef
having any irregularities righted, and the Governimiead claimed that the applicants had not been
deprived of any of them.

The Court did not in any way minimise the valueseferal of the safeguards. It noted, however, that
only some of them were expressly provided for iticdes 81, 151 and 152 of the Code of Criminal
Procedure. Others had been laid down piecemealdignjents given over years, the great majority of
them after the interceptions complained of by tppliaants. Some had not yet been expretsty
down in the case law at all. Above all, the systhdhnot for the time being afford sufficient safegiis
against various possible abuses. For example,ategaries of people liable to have their telephones
tapped by judicial order and the nature of therafés which might give rise to such an order were
nowhere defined. Nothing obliged a judge to semé bn the duration of telephone tapping. Simyarl
unspecified were the procedure for drawing up thenmary reports containing intercepted
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conversations; the precautions to be taken in am@ommunicate the recordings intact and in their
entirety for possible inspection by the judge (wdould hardly verify the number and length of the
original tapes on the spot) and by the defence;th@dircumstances in which recordings might be or
had to be erased or the tapes be destroyed, ilcyartwhere an accused had been discharged by an
investigating judge or acquitted by a court. Théorimation provided by the Government on these
various points showed at best the existence oéetipe, but a practice lacking the necessary régyla
control in the absence of legislation or case law.

In short, French law, written and unwritten, didt medicate with reasonable clarity the scope and
manner of exercise of the relevant discretion awafeon the public authorities. This was truei st
the material times, so that the applicants haden@yed the minimum degree of protection to which
citizens were entitled under the rule of law ineandcratic society. The Court therefore held thateh
had been a breach of Article 8 of the Convention.

[See paragraphs 32-36 of the Kruslin judgment amdtd of its operative provisions; and paragraphs
31-35 of the Huvig judgment and point 1 of its Ggie provisions.]

B. Purpose and necessity of the interference

The Court, like the Commission, did not considengtessary to review compliance with the other
requirements of paragraph 2 of Article 8.

[See paragraph 37 of the Kruslin judgment and papg36 of Huvig judgment.]

Il. Article 50 of the Convention
A. Kruslin case

The applicant claimed, firstly, compensation in émeount of 1,000,000 French francs (FRF) in respect
of his fifteen-year prison sentence. He also sougintbursement of FRF 70,000 in respect of lawyer's
fees and expenses in the national proceedings. &die mo claim for the proceedings at Strasbourg, as
the Commission and the Court had granted him laghl The Government and the Delegate of the
Commission expressed no opinion on the matter.

The Court considered that the finding that therenba breach of Article 8 afforded Mr Kruslin
sufficient just satisfaction for the alleged damagel that it was accordingly unnecesstryaward
pecuniary compensation.

[See paragraphs 38-39 of the judgment and poifti2ecoperative provisions]

As to the costs and expenses, @wirt held that France was to pay the applicanstime of FRF 20,000
which he had sought in respect of one set of naltjgmoceedings. It dismissed the remainder oflhisns.

[See paragrap#0 of the judgment and points 3 and 4 of the oparaitrovisions.]
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B. Huvig case

The applicants had asked the Commission to awameh thust compensation”, but before the Court
they had not sought either compensation or reingmuesit of costs and expenses.

As these were not matters which the Court had tomaéxe of its own motion, it found that it was
unnecessary to apply Article 50 in this case.

[See paragraphs 37-38 of the judgment and poifiti2ecoperative provisions.]

*k%k

In accordance with the Convention, the judgmentsevaelivered by a Chamber composed of seven
judges, namely Mr R. Ryssdal (Norwegian), Presidéfis D. Bindschedler-Robert (Swiss), Mr F.
Golcuklt (Turkish), Mr F. Matscher (Austrian), Mt-E. Pettiti (French), Mr B. Walsh (Irish) and Sir
Vincent Evans (British), and also of Mr M.-A. Eiss&eqistrarand Mr H. Petzold, Deputy Registrar.

*k%

For further information, reference should be maéhe text of the judgments, which are available on
request and will be published shortly as volume d7&eries A of the Publications of the Court
(obtainable from Carl Heymanns Verlag KG, Luxemlaur8trasse 449, D - 5000 Kdoln 41).

Subject to his duty of discretion, the Registraresponsible under the Rules of Court for replying
requests for information concerning the work of @aurt, and in particular to enquiries from thegsce

*kk

APPENDIX

Convention Articles referred to in the release
Article 8
1. Everyone has the right to respect for his pe\atd family life, his home and his correspondence.

2. There shall be no interference by a public attthwith the exercise of this right except suchsam
accordance with the law and is necessary in a detiosociety in the interests of national security
public safety or the economic well-being of the oy, for the prevention of disorder or crime, the
protection of health or morals, or for the protectof the rights and freedoms of others.

Article 50

If the Court finds that a decision or a measureraky a legal authority or any other authority of a
High Contracting Party is completely or partialty ¢onflict with the obligations arising from the ..
convention, and if the internal law of the saidti?allows only partial reparation to be made fae th
consequences of this decision or measure, theiolead the Court shall, if necessary, afford just
satisfaction to the injured party.
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6. Eur. Court HR, Niemietz v. Germany judgmerdf 16 December 1992, Series A no.251-B
(Violation of Article 8 of the Convention). Searchof a lawyer’s office in course of criminal
proceedings against a third party.

555
16.12.92

Press release issued by the
Registrar of the European Court of Human Rights

JUDGMENT IN THE CASE OF NIEMIETZ v. GERMANY

In a judgment delivered at Strasbourg on 16 Decerh®82 in the case of Niemietz v. Germany, the
European Court of Human Rights held unanimously tha search of the applicant's law office had
given rise to a violation of Article 8 of the Eurgn Convention on Human Rights (right to resperct fo
private and family life, home and correspondencé.dismissed unanimously his claim for just
satisfaction under Article 30

The judgment was read out in open court by Mr Rygsdal, the President of the Court.
|. BACKGROUND TO THE CASE
A. Principal facts

On 9 December 1985 a letter concerning criminacg@edings pending before the Freising District
Court was sent by telefax from the Freiburg pofitefto a judge of that court. It bore the sigmatu
"Klaus Wegner" - possibly a fictitious person -léeved by the words "on behalf of the Anti-clerical
Working Group of the Freiburg Bunte LiSteThe applicant had for some years been chairofidhe
Bunte Liste which is a local political party, and the colleagvith whom he shared his office had also
been active on its behalf.

2. In view of the contents of the letter, crimipabceedings were subsequently instituted agairesti|
Wegner for insulting behaviour. In the coursehad tnvestigations the Munich District Court issued,
on 8 August 1986, a warrant to search, inter #h@,applicant's office for and to seize any docusien
revealing the identity of Klaus Wegner; the reagoren in the warrant was that mail for the Bunte
Liste was sent to a post-office box the contents of wHead, until 1985, been forwarded to the
applicant's office. The search was effected oN@@ember 1986; four cabinets with data concerning
clients and six individual files were examined hatrelevant documents were found.

3. On 27 March 1987 the Munich | Regional Courtldesd the applicant's appeal against the search
warrant to be inadmissible, on the ground thatad hlready been executed. It considered that there
was no legal interest in having the warrant dedianelawful and it also noted, amongst other things,
that it could not be assumed that mail for the Budste could concern a lawyer-client relationship.

! The text of the Articles mentioned in this releésappended.
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On 18 August 1987 the Federal Constitutional Cdedlined to accept for adjudication the applicant's
constitutional complaint against the search wareant the Regional Court's decision, on the ground
that it did not offer sufficient prospects of susse

B. Proceedings before the European Commission of kwan Rights

The application to the Commission, which was lodged15 February 1988, was declared partly
admissible on 5 April 1990.

Having attempted unsuccessfully to secure a friesdttliement, the Commission drew up a repont

29 May 1991, in which it established the facts argressed the unanimous opinion that there had been
a violation of Article 8 of the Convention and thad separate issue arose under Article 1 of Prbtoco
No. 1.

The Commission referred the case to the Court ajui21991.
II. SUMMARY OF THE JUDGMENT 3
I. Article 8 of the Convention

1. The Court held firstly that there had been darfarence with the applicant's rights under Aeti8l
thereby rejecting the German Government's argurtiett that provision did not afford protection
against the search of a lawyer's office. It nakedfollowing in this connection.

(a) Respect for private life comprised to a certiegree the right to establish and develop relaktips
with others. There was no reason of principle wimgy notion of "private life" should be taken to
exclude professional or business activities, sihagas in the course of their working lives thae th
majority of people had a significant opportunity @éveloping such relationships. To deny the
protection of Article 8 on the ground that the mgascomplained of related only to professional
activities could lead to an inequality of treatmantthat such protection would remain availableato
person whose professional and non-professionalites could not be distinguished.

(b) In certain Contracting States the word "homad been accepted as extending to business premises,
an interpretation which was consonant with the émetext of Article 8 ("domicil®. A narrow
interpretation of "home" could give rise to the gamnsk of inequality of treatment as that mentioaéd

(a) above.

(c) To interpret the words "private life" and "hdmas including certain professional or business
activities or premises would be consonant withdhgect and purpose of Article 8; the entitlement of
the Contracting States to "interfere” under panalgra of that provision would remain and might be
more far-reaching for such activities or premigesitwould otherwise be the case.

(d) In addition, it was clear from the particularcamstances of the case that the search operations
must have covered "correspondence” within the nmggoi Article 8.

2 Available to the press and the public on requeshé Registrar of the Court.
% This summary by the registry does not bind ther€ou
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[see paragraphs 27-33 of the judgment]

2. In the Court's opinion, the interference in que&swas "in accordance with the law" and pursued
aims that were legitimate under paragraph 2 ofchatB, but was not "necessary in a democratic
society”. It considered in particular that, haviegard to the materials that were in fact inspbdiee
search impinged on professional secrecy to an etahwas disproportionate in the circumstances.

3. The Court thus concluded that there had beeraxchb of Article 8.
[see paragraphs 34-38 of the judgment and poimtiecoperative provisions]
Il. Article 1 of Protocol No. 1

Mr Niemietz submitted that, by impairing his refida as a lawyer, the search had violated Article 1
of Protocol No. 1. The Court concluded that ncasafe issue arose under this provision.

[see paragraphs 39-40 of the judgment and poiftl2ecoperative provisions]
[I. Article 50 of the Convention

The Court dismissed the applicant's claim for cengation under Article 50: he had not established
any pecuniary damage or supplied particulars otbgs and expenses, and the finding of a violation
of Article 8 constituted sufficient just satisfamti for any non-pecuniary damage he might have
sustained.

[see paragraphs 41-43 of the judgment and poifiti3ecoperative provisions]

*kk

In accordance with the Convention the judgment wekvered by a Chamber composed of nine
judges, namely, Mr R. Ryssdal (Norwegian), Predidett R. Bernhardt (German), Mr L.-E. Pettiti
(French), Mr B. Walsh (Irish), Mr C. Russo (Ital)an

Mr A. Spielmann (Luxemburger), Mr N. Valticos (GkeMr A.N. Loizou (Cypriot) and Sir John
Freeland (British), and also of Mr M.-A. Eissendidrar, and Mr H. Petzold, Deputy Registrar

For further information, reference should be maul¢he text of the judgment, which is available on
request and will be published shortly as volume-B5df Series A of the Publications of the Court
(available from Carl Heymanns Verlag KG, Luxembur§&asse 449,

D - 5000 KolIn 41).

Subject to his duty of discretion, the Registraresponsible under the Rules of Court for replying
requests for information concerning the work of @aurt, and in particular to enquiries from thegste
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APPENDIX
Articles mentioned in the release
Article 8 of the Convention
"1. Everyone has the right to respect for his geand family life, his home and his correspondence

2. There shall be no interference by a public autthwvith the exercise of this right except suchsam
accordance with the law and is necessary in a detiosociety in the interests of national security
public safety or the economic well-being of the oy, for the prevention of disorder or crime, the
protection of health or morals, or for the protectof the rights and freedoms of others."

Article 50 of the Convention

"If the Court finds that a decision or a measuietaby a legal authority or any other authorityaof
High Contracting Party is completely or partialfy gonflict with the obligations arising from the.).
Convention, and if the internal law of the saidti?allows only partial reparation to be made fog th
consequences of this decision or measure, theiolead the Court shall, if necessary, afford just
satisfaction to the injured party."

Article 1 of Protocol No. 1

"Every natural or legal person is entitled to tleageful enjoyment of his possessions. No one bkeall
deprived of his possessions except in the pubterést and subject to the conditions provided for b
law and by the general principles of internatidaal.

The preceding provisions shall not, however, in a@y impair the right of a State to enforce such

laws as it deems necessary to control the useopfepty in accordance with the general interespor t
secure the payment of taxes or other contributtwrsenalties.”
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7. Eur. Court HR, Murray v. The United Kingdom judgmerf 28 October 1994, Series A no. 300-
A (No violation of the Convention). As far as a peson suspected of terrorism is concerned,
entry into and search of her home for the purpose foeffecting the arrest; record of personal
details and photograph without her consent.

482
28.10.1994

Press release issued by the
Registrar of the European Court of Human Rights

JUDGMENT IN THE CASE OF MURRAY v. THE UNITED KINGDO M

In a judgment delivered at Strasbourg on 28 Oct@Bé# in the case of Murray v. the United Kingdom,
the European Court of Human Rights, sitting as an@rChamber, found no violation of the European
Convention on Human Rights in relation to a nhumiiecomplaints made by the six members of the
Murray family. The applicants' complaints concerdrs Murray's arrest and detention by the Army
under special criminal legislation enacted to deih acts of terrorism connected with the affaifs o
Northern Ireland. In particular, the Court heldttthere had been no violation of Mrs Murray's tritgh
liberty and security of person as guaranteed biglarb § 1 (fourteen votes to four), or of hehtignder
Article 5 8§ 2 to be informed promptly of the reasdar her arrest (thirteen votes to five), or of hight
under Article 5 § 5 to compensation for wrongfuleat (thirteen votes to five), or of the six apapiits’
right under Article 8 to respect for their privatad family life and their home (fifteen votes toei).
The Court further ruled that it was not necessamxamine under Article 13 one of Mrs Murray's rigi

as to the lack of an effective domestic remedyttieralleged violations of the Convention and tFat,
the rest, there had been no violation of Articlgdi3animously}.

The judgment was read out in open court by Mr RRygsdal, President of the Court.

*k%k

I. BACKGROUND TO THE CASE
A. Principal facts

1. The six applicants are lIrish citizens. Thet fapplicant, Mrs Margaret Murray, and the second
applicant, Mr Thomas Murray, are husband and witee other four applicants (Mark, Alana, Michaela
and Rossina Murray) are their children. At theveht time in 1982 all six applicants resided thgetn

the same house in Belfast, Northern Ireland.

2. In June 1982 two of the first applicant's brathevere convicted in the United States of America
("USA") of arms offences connected with the purehasweapons for the Provisional Irish Republican
Army ("Provisional IRA").

- The text of the relevant Convention provisionaggended.
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3. Mrs Murray was arrested by the Army at the fgrhibme in Belfast at 7.00 a.m. on 26 July 1982,
under section 14 of the Northern Ireland (Emergdproyisions) Act 1978. This provision, as congtrue
by the domestic courts, empowered the Army to timed detain for up to four hours a person susgecte
of the commission of a criminal offence, providadttthe suspicion of the arresting officer was kstige
and genuinely held. According to the Army, Mrs kéyrwas arrested on suspicion of involvement in the
collection of money for the purchase of arms fae ®rovisional IRA in the USA. While she was
dressing, the other applicants were roused andldekassemble in the living room. The soldierthim
meantime recorded details concerning the applicants their home. On being asked twice by Mrs
Murray under what section of the legislation shesbaing arrested, the arresting officer, a woman
corporal, replied, "Section 14".

Mrs Murray was then taken to Springfield Road Arsgreening centre and detained two hours for
questioning. She refused to answer any questans, to give her name. At some stage during hgr st
at the centre she was photographed without her legiy® or consent. She was released at 9.45 a.m.
without charge.

4.1n 1984 Mrs Murray brought an unsuccessful adtiefore the High Court for false imprisonment and
other torts against the Ministry of Defence.

Evidence was given by Mrs Murray and by the corpokérs Murray acknowledged that she had been in
contact with her brothers and had been to the U34though the corporal did not have a precise
recollection of the interrogation of Mrs Murraythe Army centre, she remembered that questions had
been asked about money and about America. THeuitige accepted the testimony of the corporal as
being truthful.

Mrs Murray appealed, again challenging the legalitier arrest and certain related matters in theriC
of Appeal, which rejected her claims in Februar872.9The Court of Appeal granted her leave to dppea
to the House of Lords. This appeal was dismisséday 1988.

5. The 1978 Act under which Mrs Murray was arre$techs part of the special legislation enactedan t
United Kingdom in an attempt to deal with the thi@&errorist violence in Northern Ireland. Seatil4
was replaced in 1987 by a provision requiring #dratirrest be based on reasonable suspicion.

B. Proceedings before the European Commission of kwn Rights

1. In the application lodged with the Commission28hSeptember 1988, Mrs Murray complained that
her arrest and detention for questioning had giigento a violation of Article 5 88 1 and 2, for ish she
had had no enforceable right to compensation asagteed by Article 5 § 5; and that the taking and
keeping of a photograph and personal details abeuuhad been in breach of her right to respect for
private life under Article 8. The other five amalnts alleged a violation of Article 5 88 1, 2 dnds a
result of being required to assemble for half anriio one room of their house while the first apafit
prepared to leave with the Army. They further adjthat the recording and retention of certaingreatk
details about them, such as their names and neddiiio to the first applicant, had violated theghti to
respect for private life under Article 8. All sapplicants claimed that the entry into and seafc¢heir
home by the Army were contrary to their right tepect for their private and family life and thearhe
under Article 8 of the Convention; and that, comntri@ Article 13, no effective remedies existed @nd
domestic law in respect of their foregoing comgaimder the Convention.
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2. On 10 December 1991 the Commission declaredsadit@ all the first applicant's complaints and the
other applicants' complaint under Article 8 in cection with the entry into and search of the family
home. The remainder of the application was dedler@dmissible.

3. In its report of 17 February 199®e Commission expressed the opinion that

- in the case of the first applicant, there hadhbeeiolation of Article 5 8 1 (eleven votes todéy, of
Article 5 § 2 (ten votes to four) and of Article8% (eleven votes to three);

- there had been no violation of Article 8 (thirteetes to one);

- it was not necessary to examine further the figplicant's complaint under Article 13 concerning
remedies for arrest, detention and the lack ofrmégion about the reasons for arrest (thirteensvtie
one);

- in the case of the first applicant, there hadchb®e violation of Article 13 in relation to eithdre entry
and search of her home (unanimously) or the takimd) keeping of a photograph and personal details
about her (ten votes to four).

Il. SUMMARY OF THE JUDGMENT 3
A. General approach

1. As stated in previous judgments, for the purpageanterpreting and applying the relevant praisi
of the Convention, due account had to be takeheokpecial nature of terrorist crime, the threpbies
to democratic society and the exigencies of dealirtig it.

[See paragraph 47 of the judgment]
B. Alleged breach of Article 5 § 1 of the Conventio

2. Mrs Murray argued that, contrary to paragrapfc)lof Article 5, she had not been arrested on
"reasonable suspicion” of having committed a crahioffence and that the purpose of her arrest and
subsequent detention had not been to bring herdbafoompetent legal authority.

1. "Reasonable suspicion”

3. It was relevant but not decisive that the domdstislation at the time provided for an honest a
genuine, rather than reasonable, suspicion. Havingasonable suspicion" presupposed the existdnce
facts or information which would satisfy an objeetiobserver that the person concerned might have
committed the offence.

4. The level of "suspicion” required was not thensas that for the bringing of a charge. In thspect,
the length of the deprivation of liberty at riskrf@ximum of four hours under section 14 of the 1978
Act) might also be material.

% The report is available to the press and the puislirequest to the Registrar of the Court.
% This summary by the registry does not bind therCou
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5. What could be regarded as "reasonable” in ogldti a suspicion depended on all the circumstaoices
the particular case. In view of the difficultietherent in the investigation and prosecution abtest
offences in Northern Ireland, the "reasonablenessthe suspicion justifying such arrests could not
always be judged according to the same standaadsamére applied when dealing with conventional
crime. Contracting States could not be asked tabksh the reasonableness of the suspicion grogndi
the arrest of a suspected terrorist by disclosifgrination or facts leading to confidential sources
thereby placing the lives and safety of othersangér. The Court accepted that the power of arrest
granted to the Army by section 14 of the 1978 Agiresented a bona fide attempt by a democratically
elected parliament to deal with terrorist crime emthe rule of law; and it was prepared to attamhes
credence to the United Kingdom Government's deabaras to the existence of reliable but confidanti
information grounding the suspicion against Mrs Myr Nonetheless, the Court had to be furnished
with at least some facts or information capableaifsfying it that the arrested person was reddgna
suspected of having committed the alleged offepegticularly where domestic law had set a lower
threshold by merely requiring honest suspicion.

6. In that connection, the Court had regard toveeiefindings of fact made by the domestic courtthe
civil proceedings brought by Mrs Murray, to theaetconviction of her brothers in the USA of offeac
connected with the purchase of arms for the PravadilRA, to her visits to the USA and her contacts
with her brothers there, and to the collaboratiath itrustworthy" persons residing in Northern &ed
which was implied in the offences of which her bess were convicted.

7. The Court concluded that, in the particularwinstances, there did exist sufficient facts orrimfation
which would provide a plausible and objective bdsis a suspicion that Mrs Murray may have
committed the offence of involvement in the collectof funds for the Provisional IRA.

[See paragraphs 50-63 of the judgment]

2. Purpose of the arrest

8. In Mrs Murray's submission it was clear from twerounding circumstances that she had not been
arrested for the purpose of bringing her beforé'toenpetent legal authority" but merely for the gmse

of interrogating her with a view to gathering gei@ntelligence.

9. The domestic courts, after hearing witnessed, fband that the purpose of her arrest had been to
establish facts concerning the offence of which alas suspected. No cogent elements had been
produced in the proceedings before the Conventistitutions which could lead the Court to deparfr
that finding of fact. It could be assumed that] lige suspicion against Mrs Murray been confirnsbe,
would have been charged with a criminal offence lammaight before a court. Her arrest and detention
had therefore been effected for the purpose spddifi paragraph 1 (c) of Article 5.

[See paragraphs 64-69 of the judgment]

3. Conclusion

10. The Court therefore concluded that there had Ine violation of Article 5 8 1 in respect of thinst
applicant.

42



[See paragraph 70 of the judgment and point 1ebfierative provisions]
C. Alleged breach of Article 5 § 2 of the Conventio

11. Mrs Murray submitted that at no time during herest or detention had she been given any or
sufficient information as to the grounds for heeat.

12. The Court pointed out that whether the conéent promptness of the information conveyed were
sufficient had to be assessed in each case acgdadits special features. Whilst the reasons for

the arrest had not been sufficiently indicated whts Murray was taken into custody, they had been
brought to her attention during her subsequentrogation. Moreover, the interval of a few hounatt
had elapsed between arrest and interrogation cuildbe regarded as falling outside the constrahts
time imposed by the notion of promptness.

13. The Court thus concluded that there had bedmesxh of Article 5 § 2.

[See paragraphs 71-80 of the judgment and poifhtt#aperative provisions]

D. Alleged breach of Article 5 § 5 of the Conventio

14. No violation of paragraphs 1 or 2 of Articl@&ving been found, no issue arose under paragtaph 5
[See paragraphs 81-82 of the judgment and poiftf3ecperative provisions]

E. Alleged violation of Article 8 of the Convention

15. All six applicants claimed to be the victimsao¥iolation of Article 8. They complained abadle
entry into and search of their family home by them#, including the confinement of the family
members other than Mrs Murray for a short whileoime room. Mrs Murray also objected to the
recording (at the Army centre) of personal detadscerning herself and her family, as well as the
photograph which was taken of her without her kmolgke or consent.

16. The Court held, however, that the resultamtrfatences with the applicants' exercise of thghtrto
respect for their private and family life and theime were justified under paragraph 2 of Article 8

17. In the first place each of the various meascoesplained of was found to have been "in accorglanc
with the law".

18. The Court further considered that the measureish pursued the legitimate aim of the preventbn
crime, were "necessary in a democratic societyl.sttiking the balance between the exercise by the
individual of the right guaranteed to him or hedenAtrticle 8 8 1 and the necessity for the Statake
effective measures for the prevention of terraighe, regard had to be had to the responsibifitsro
elected government in a democratic society to ptate citizens and its institutions against thiee#ts
posed by organised terrorism and to the specidllgmts involved in the arrest and detention of pesso
suspected of terrorist-linked offences. The domesiurts had rightly adverted to the conditions of
extreme tension under which such arrests in Narthretand had to be carried out. As regards thigyen
and search, the means employed by the authordidd oot be considered to have been disproporéonat
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to the legitimate aim pursued. A similar conclasias arrived at as regards the recording anchiegpi
of personal details, including the photograph o Miurray.

[See paragraphs 83-95 of the judgment and poiftlecperative provisions]
F. Alleged breach of Article 13 of the Convention

19. Mrs Murray submitted that, contrary to Artid8, she had had no remedy under domestic law in
respect of her claims under Articles 5 and 8.

20. The Court first held that it was not necessargxamine under Article 13 her complaint concegnin
remedies for her claims as to arrest, detentionlacid of information about the reasons for hersirre
(Article 5 88 1 and 2), since she had at no staged any complaint under Article 5 § 4, the Cottieen
provision which sets forth a specific entittemenatremedy in relation to arrest and detention.

21. In relation to her claims as to entry and deard as to the taking and retention of a photdygeaqul

personal details (Article 8), the Court found tlmaboth these regards effective remedies were ablail
to her under domestic law. Her feeble prospecwiofess in the light of the particular circumsésnof

her case did not detract from the effectivenegb®fremedies for the purpose for the purpose atlart
13. Consequently, the facts of her case did rsalake a violation of Article 13.

[See paragraphs 96-103 of the judgment and poiatgl® of the operative provisions]

**k%k

In accordance with the Rules of Court, judgment delsrered by a Grand Chamber composed of Mr R.
Ryssdal (Norwegian), Presidenr R. Bernhardt (German), Mr F. Golcukli (TurkishiMr R.
Macdonald (Canadian), Mr A. Spielmann (Luxemburgdfy S.K. Martens (Dutch), Mr I. Foighel
(Danish), Mr R. Pekkanen (Finnish), Mr A.N. LoizfQypriot), Mr J.M. Morenilla (Spanish), Sir John
Freeland (British), Mr A.B. Baka (Hungarian), Mr M. Lopes Rocha (Portuguese), Mr L. Wildhaber
(Swiss), Mr G. Mifsud Bonnici (Maltese), Mr J. Makayk (Polish), Mr J. Jambrek (Slovenian) and Mr
K. Jungwiert (Czech), Judgeand of Mr H. Petzold, Acting Registrar

The joint dissenting opinion of three judges anel plartly dissenting opinions of two other judges ar
annexed to the judgment.

**k%k

For further information, reference should be maul¢he text of the judgment, which is available on
request and will be published shortly as volume-B06f Series A of the Publications of the Court
(available from Carl Heymanns Verlag KG, Luxembur§tasse 449, D - 50939 Kdln).

Subject to his duty of discretion, the Registraresponsible under the Rules of Court for replying
requests for information concerning the work of @wirt, and in particular to enquiries from thesste
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APPENDIX
Convention Articles referred to in the release
Article 5

"1. Everyone has the right to liberty and secursitperson. No one shall be deprived of his libsaye
in the following cases and in accordance with &edare prescribed by law:

(c) the lawful arrest or detention of a persore@#d for the purpose of bringing him before the
competent legal authority on reasonable suspididraaing committed an offence...;

2. Everyone who is arrested shall be informed pthmin a language which he understands, of the
reasons for his arrest and of any charge agaimst hi

4. Everyone who is deprived of his liberty by atrer detention shall be entitled to take procegsliny
which the lawfulness of his detention shall be dedispeedily by a court and his release ordertif
detention is not lawful.

5. Everyone who has been the victim of arrestatemtion in contravention of the provisions of this
Article shall have an enforceable right to compé&osad

Article 8
"1. Everyone has the right to respect for his pexand family life, his home and his correspondence
2. There shall be no interference by a public@ithwith the exercise of this right except sushsa
in accordance with the law and is necessary inn@odeatic society in the interests of national siégur
public safety or the economic well-being of the mioy, for the prevention of disorder or crime, the
protection of health or morals, or for the protectof the rights and freedoms of others."”
Article 13

"Everyone whose rights and freedoms as set farthis Convention are violated shall have an

effective remedy before a national authority ndtatanding that the violation has been committed by
persons acting in an official capacity.”
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8. Eur. Court HR, Friedl v. Austria judgmentof 25 January 1995, application no. 15225/89
(Articles 8 and 13). (Struck out — arrangement). Dting a demonstration the police had
photographed the applicant, checked his identity ath taken down his particulars and no
effective remedy had been available to him.

EUROPEAN COURT OF HUMAN RIGHTS
In the case of Friedl v. Austrid)(

The European Court of Human Rights, sitting, in oadance with Article 43 (art. 43) of the
Convention for the Protection of Human Rights anddamental Freedoms (“the Convention”) and the
relevant provisions of Rules of Courf,Aas a Chamber composed of the following judges:RVIr
Ryssdal, President, Mr F. Matscher, Mr B. Walsh,@®4iRusso, Mr A. Spielmann, Mr J. De Meyer, Mr
R. Pekkanen, Mr A.B. Baka, Mr L. Wildhaber, andoaté Mr H. Petzold, Registrar,

Having deliberated in private on 26 January 1995,
Delivers the following judgment, which was adoptedthat date:
PROCEDURE

1. The case was referred to the Court by the Eamp€ommission of Human Rights (“the
Commission”) on 9 September 1994, within the thremth period laid down by Article 32 para. 1 and
Article 47 (art. 32-1, art. 47) of the Conventiohi.originated in an application (no. 15225/89) iaga
the Republic of Austria lodged with the Commissiomder Article 25 (art. 25) by an Austrian national,
Mr Ludwig Friedl, on 5 June 1989.

The Commission’s request referred to Articles 44 48 (art. 44, art. 48) and to the declaration
whereby Austria recognised the compulsory jurisdicbf the Court (Article 46) (art. 46). The objec

of the request was to obtain a decision as to vendtie facts of the case disclosed a breach by the
respondent State of its obligations under Arti@esd 13 (art. 8, art. 13) of the Convention.

2. In response to the enquiry made in accordante Rule 33 para. 3 (d) of Rules of Court A, the
applicant stated that he wished to take part inptieeeedings and designated the lawyer who would
represent him (Rule 30).

3. The Chamber to be constituted included ex affidir F. Matscher, the elected judge of Austrian
nationality (Article 43 of the Convention) (art.4a&nd Mr R. Ryssdal, the President of the Couul¢R

21 para. 3 (b)). On 24 September 1994, in theepesof the Registrar, the President drew by let th
names of the other seven members, namely Mr B. Wals C. Russo, Mr A. Spielmann, Mr J. De

! The case is numbered 28/1994/475/556. The firsther is the case’s position on the list of casésrred to the Court in
the relevant year (second number). The last twobmus indicate the case’s position on the listasfes referred to the
Court since its creation and on the list of theegponding originating applications to the Comnaissi

2 Rules A apply to all cases referred to the Coefote the entry into force of Protocol No. 9 (P@ylahereafter only to
cases concerning States not bound by that Pro(@&! They correspond to the Rules that cameforze on 1 January
1983, as amended several times sub-sequently.
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Meyer, Mr R. Pekkanen, Mr A.B. Baka and Mr L. Wiltier (Article 43 in fine of the Convention and
Rule 21 para. 4) (art. 43).

4. As President of the Chamber (Rule 21 para. $5)Rpssdal, acting through the Registrar, consulted
the Agent of the Austrian Government (“the Governtije the applicant and the Delegate of the
Commission on the organisation of the proceediRgses 37 para. 1 and 38).

5. On 23 December 1994 the Government communidatéte Registrar the text of an agreement
concluded with the applicant on 21 December 1994.11 and 16 January 1995 the applicant’s lawyer
confirmed this agreement. The Delegate of the Casiom was consulted and gave his opinion on 18
January 1995.

AS TO THE FACTS
|. Circumstances of the case

6. Mr Ludwig Friedl, who lives in Vienna, was onktbe participants in a demonstration that he had
organised with other persons with a view to drawpnglic attention to the plight of the homelesdieT
demonstration began on 12 February 1988 in an gnolend passage for pedestrians, the Karlsplatz-
Opera passage in Vienna. A round-the-clock sifisome fifty persons was organised to coincide
with the demonstration, which was supposed todast 24 February.

On 16 February another sit-in began at the sanoeptaganised by the Kurdistan-Komitee; it was due
to continue until 27 February.

During these demonstrations the authorities redemenerous complaints from pedestrians concerning
the nuisance caused by the demonstrators, whoastepdid their cooking on the spot.

7. On 19 February 1988, at around 1 a.m., officefs the Vienna-centre police station
(Bezirkspolizeikommissarjgtaccompanied by municipal officials, instructéd thomeless persons to
leave. They informed the persons concerned tlet temonstration required an authorisation under
section 82 (1) of the Road Traffic AcstfalRenverkehrsordnuhgwvhich prohibited any obstruction to
pedestrian traffic. As the demonstrators did monediately comply, the identities of fifty-seven of
them were taken down. The demonstrators finallgegto leave.

8. In the course of this operation, which endedbattut 2.45 a.m., the police took photographs fer us
in the event of prosecution. The whole proceedimge also recorded on video-cassette.

The applicant claims that he was photographed iddally. According to the Government, however,
the police did not seek to establish the identiieshe demonstrators who had been photographed.
Moreover, the personal information recorded and pghetographs were not entered into a data-
processing system. The administrative files camogr the demonstration were, according to the
normal practice, to be destroyed, together withphetographs, in the year 2001, ten years after the
were consulted for the last time.

9. On 21 March 1988 Mr Friedl complained to the §adational Court Yerfassungsgerichtshathat,
in breach of his rights under in particular Artl® and 11 of the Convention, police officers had,
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17 and 19 February 1988, photographed him, eskadliis identity using coercion, taken down his
particulars and broken up the meeting.

10. On 13 December 1988 the Constitutional Couedrihat it lacked jurisdiction to entertain the
applicant’s complaints concerning the photograges verification of his identity and the taking dow
of his particulars. It noted that in this instartbe police had not had recourse to physical farce
coercion. According to its settled case-law conicey Article 144 para. 1 of the Constitution
(Bundesverfassungsgesetee paragraph 11 below), its power of reviewreded only to police action
which constituted an ordeBéfehl mit unverziglichem Befolgungsanspjuarhwhich entailed the use
of physical force Anwendung physischen Zwahgand which could accordingly be regarded as the
exercise by an administrative authority of a difgmiver to give orders to and to use coercion agains
particular individual Austibung unmittelbarer verwaltungsbehordlicher Bisfeund Zwangsgewalt
gegen eine bestimmte Per¥onEven if there had been an interference with dékercise of a right
guaranteed under Article 8 (art. 8) of the Conv@ntno question arose under Article 13 (art. 13hef
Convention, as that provision could not extendstt@pe of the jurisdiction of the Constitutional @ou

Mr Friedl’'s other complaints were dismissed on gheund that there was nothing to suggest that they
disclosed a violation of constitutional rights.

Il. Relevant domestic law

11. Article 144 para. 1 of the Federal Constitutiprovides that the Constitutional Court has
jurisdiction to hear complaints alleging the viadat of constitutional rights and directed agaimstifal
decisions of administrative authorities or agath&t exercise by the authorities of a direct poweer t
give orders to and use coercion against a partiautividual.

12. On 1 May 1993 the Security Services Agicherheitspolizeigesgtentered into force. It contains
provisions dealing, inter alia, with the interragat arrest and detention of persons, the use reti
official coercion and the gathering, use and stprof personal data, including photographs and
recordings.

By virtue of section 88 (1) of that Act, indepenteadministrative tribunals Unabhangige
Verwaltungssenajehave jurisdiction to hear complaints from persafieging a violation of their
rights resulting from the exercise by a securitwise of a direct power to give orders and to use
coercion Ausubung unmittelbarer sicherheitsbehordlicher Bisfeund Zwangsgewalt Section 88
(2) of the Act extends the jurisdiction of the ipdadent administrative tribunals to all the other
measures taken by such authorities, except desig@scheide

Section 88 (4) provides that a member of the coemeadministrative tribunal is to examine
complaints lodged under section 88 (2), applyingparticular section 67 ¢ of the 1991 General
Administrative Procedure ActA{lgemeines Verwaltungs-verfahrensgesetfursuant to the latter
provision, if the tribunal does not dismiss the ptamt, it must declare the impugned measure
unlawful. If that measure is still in force, thenspetent authority must without delay take steps to
bring the legal position into line with the tribuisadecision.
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PROCEEDINGS BEFORE THE COMMISSION

13. Mr Fried! applied to the Commission on 5 Jufi8dl Relying on Article 8 (art. 8) of the Conventio
he complained that, during the demonstration, tiegphad photographed him, checked his identity an
taken down his particulars. He maintained in aoldithat no effective remedy had been availablaro

in this connection, as should have been the caderurticle 13 (art. 13). Finally he claimed thhet
breaking up of the demonstration by the police lteseh contrary to Article 11 (art. 11).

14. On 30 November 1992 the Commission declaredapiication (no. 15225/89) admissible as
regards the complaints under Articles 8 and 13 @rtart. 13) and inadmissible for the rest. B it
report of 19 May 1994 (Article 31) (art. 31), ther@mission expressed the opinion that there had been
no breach of Article 8 (art. 8) (unanimously).ftther took the view that there had been a bredch
Article 13 (art. 13) as regards a remedy in respéthe gathering and taking down of personal data
(nineteen votes to four), but not as regards a dgnre respect of the taking of photographs andrthei
storing (fourteen votes to nine). The full texttbE Commission’s opinion and of the two separate
opinions contained in the report is reproducednaarmex to this judgment)(

AS TO THE LAW

15. On 23 December 1994 the Court received frioen Agent of the Government a copy of the
following text, signed on 21 December by himselfl #ime applicant’s lawyer.

(1) The Federal Government of the Republic of Austnth pay to the applicant a sum amounting
to altogether AS 148,787.60 inclusive of all tagsscompensation in respect of any possible
claims relating to the present application. Thisnsncludes AS 98,787.60 in respect of the
counsel's fees and expenses incurred in the doenpsiceedings and before the Strasbourg
organs. This amount will be paid to the applicantansel, Mr Thomas Prader in Vienna ...

(2) All the photographs in question including the neget will be destroyed by the Austrian
Government.

(3) The applicant declares his application settled.

(4) The applicant waives any further claims againstRederal Republic of Austria relating to the
present application.

(5) The Austrian Federal Government will take the neagssteps to implement the terms of the
friendly settlement within one month after the Qduas decided to strike the case out of its
list.”

In the same letter the Agent of the Governmentestpad the Court to strike the case out of its lis&
drew attention to the fact that, since the entty fiorce of the Security Services Act (see paragrEd

% Note by the Registrar: for practical reasons #risex will appear only with the printed versiontioé judgment (volume
305-B of Series A of the Publications of the Caurt)t a copy of the Commission’s report is obtailediom the Registry.
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above), the independent administrative tribunalsehead jurisdiction to hear complaints such asdhos
raised in this instance by Mr Fried| before the §tdational Court.

By letters of 2 and 9 January 1995 to the Registhar applicant’s lawyer confirmed the agreement
concluded and requested the Court to strike the aasof the list.

16. The Delegate of the Commission was constuitextcordance with Rule 49 para. 2 of Rules of
Court A and expressed the view that the settlemastconsistent with the human rights defined in the
Convention.

17. The Court takes formal note of the friend¥tlement reached between the Government and Mr
Friedl. It discerns no reason of public policyitating against striking the case out of the IRule 49
paras. 2 and 4).

FOR THESE REASONS, THE COURT UNANIMOUSLY

Decides to strike the case out of the list.

Done in English and in French, and notified in imgtunder Rule 55 para. 2, second sub-paragraph, of
Rules of Court A on 31 January 1995.

Signed: Rolv RYSSDAL President
Signed: Herbert PETZOLD Registrar
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9. Eur. Court HR, McMichael v. The United Kingdom judgentof 24 February 1995, Series A no.
307-B (Violation of Articles 8 and 6 of the Convenon). Non-disclosure to applicants of some
confidential documents submitted in care proceedirgy

96
24.2.95

Press release issued by the
Registrar of the European Court of Human Rights

JUDGMENT IN THE CASE OF McMICHAEL v. THE UNITED KIN GDOM

The European Court of Human Rights delivered judgrreStrasbourg on 24 February 1995 in the case
of McMichael v. the United Kingdom. The Court hefdit there had been a violation of Articles 6 8§ 1
and 8 of the European Convention of Human Rigintsespect of the second applicant, Mrs McMichael
(unanimously), and of Article 8 in respect of tirstfapplicant, Mr McMichael (by six votes to thyeas

a result of their inability to have sight of centalocuments submitted in legal proceedings detémgnin
the custody and access arrangements in regareitcsstin who had been taken into the care of thal loc
authority. The Court further held (unanimouslyattthere had been no violation of Articles 6 § 1Lér

in respect of the first applicant.

The judgment was read out in open court by Mr RRygsdal, President of the Court.

*k%k

|. BACKGROUND TO THE CASE
A. Principal facts

1. The applicants, Mr Antony and Mrs Margaret McMiel, live in Glasgow, Scotland. On 29
November 1987 the second applicant gave birthdoma A. The applicants were not then married and
Mr McMichael was not named on the birth certificatethe father of the child.

2. As the mother suffered from a mental illnesswas taken into care on 11 December 1987 at the
request of the Strathclyde Regional Council. Theecwas brought before a children's hearing on
17 December but postponed to a later date. Thatifumof the children's hearing is to decide whetne
child requires compulsory measures of care ando,ifwhich measures are appropriate. The second
applicant, but not the first applicant who did iaive parental rights, had the status of a partyé¢o
proceedings before the children's hearing.

3. On 18 February 1988 Mr McMichael's name was @ddedhe birth certificate, but this did not give
him parental rights. He did not, in his capacgynatural father of A., ever make an applicatimnan
order for parental rights - an application whidhleast as from 18 February 1988, would have beeit d
with speedily, given the mother's consent.

4. From December 1987 onwards the children's hggddok a number of decisions determining the
custody and access arrangements in relation tacdably continuing the compulsory measure of care,
placing A. with foster parents and refusing theliappts access to A. On two occasions (4 Febraady

! The text of the Convention Articles mentionedtia telease is appended.
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13 October 1988) when the second applicant attewitbdhe first applicant acting as her represéveat
the children's hearing had before it certain doaiséncluding social reports on A.) which - punsuep

the applicable procedural rules - were not disdasethe applicants but the substance of which was
explained to them.

5. The second applicant appealed to the SherifftCagainst the decision of 4 February 1988 by the
children's hearing but she subsequently abanddweddpeal. She also appealed against a decisiwn of
September 1989 by the children's hearing - a hgatrwhich similar non-disclosure of a report on A.
had occurred. This appeal was upheld and thereasited to the children's hearing. It would appea
that, in accordance with the usual practice, i lappeals documents lodged with the Sheriff Coerew
not made available to her.

6. The applicants were married on 24 April 1990 BMrdMcMichael thereby obtained parental rights.
However, at the request of the Regional Councilwas freed for adoption on 14 October 1990, the
competent court having decided to dispense withaghi@icants’ consent on the basis that they were
unreasonably withholding it. On 25 May 1993 thert@ranted an application by the foster parents to
adopt A.

B. Proceedings before the European Commission of kwan Rights

1. In their application of 11 October 1989 to then@nission, the applicants complained that they had
been deprived of the care and custody of theirdspand thereby of their right to found a familg, aell

as of access to the child who had ultimately beeadf for adoption. They alleged that they had not
received a fair hearing before the children's Ingaaind not had access to confidential reports #mel o
documents submitted to the hearing. The firstieppt also submitted that, as a natural fathehdeeno
legal right to obtain custody of A. or to partidi@an the custody or adoption proceedings and that,
accordingly, he had been discriminated against.

2. On 8 December 1992 the Commission declared iisathte, on the ground of being manifestly ill-
founded, the applicants' complaints directed agénastaking of A. into care, the termination otess to
A. and the freeing of A. for adoption. The remandf the application was declared admissibleitsin
report of 31 August 1993 it expressed the opinion:

(a) unanimously, that there had been a violatioArti€le 8 in respect of both applicants (rightréspect
for family life);

(b) by eleven votes to two, that there had beeriolation of Article 6 8§ 1 (right to a fair triahi civil
matters) in respect of the first applicant;

(c) unanimously, that there had been a violation orticle 6 8 1 in respect of the second applicant;

(d) unanimously, that there had been no violatibArticle 14 (prohibition of discrimination) in regct
of the first applicant.

2 Available to the press and the public on requetié Registrar of the Court.
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Il. SUMMARY OF THE JUDGMENT 3
A. Scope of the issues before the Court and admibsity of evidence

1. The Court had no jurisdiction to entertain thgplants' reiterated complaints under Article 8
concerning the merits of the care, access and iadopteasures, since these complaints had been
declared inadmissible at the outset by the Comanissi

[See paragraph 71 of the judgment and point 1ebfierative provisions]

2. In the particular circumstances the Court didaamsider it necessary to rule whether the schpieeo
case as referred to the Court extended to a fuctiraplaint, not dealt with in the Commission's mpo
admissibility decision, concerning the fairnesshaf adoption proceedings.

[See paragraph 72 of the judgment and point 2ebfierative provisions]

3. The Court ruled that it was not precluded frakirig cognisance of certain material, submittedhey
Government, to which the applicants had objected.

[See paragraph 73 of the judgment]
B. Alleged violation of Article 6 § 1

4. The applicants alleged violation of Article 6. §the right to a fair trial in the determinatiohane's
“civil rights") by reason of both applicants' ini#tlyito have sight of certain documents submittedhie
care proceedings concerning their child, A.

1. Applicability

5. It was not contested that in relation to theosdcapplicant (Mrs McMichael) Article 6 § 1 was
applicable to the care proceedings before the remlsl hearing and the Sheriff Court. However, the
Court held that Article 6 8 1 had no applicatiortlie complaint of the first applicant (Mr McMichael
He had not sought to obtain legal recognition efdtatus as (natural) father of A. As a consecgidne
had not been a party along with the mother in #re proceedings. Those proceedings had not therefo
involved the determination of any of his "civil hig" under Scots law in respect of A.

[See paragraphs 74-77 of the judgment and poiftf3ecmperative provisions]
2. Compliance

6. The Government conceded the absence of aifdib&fore the children's hearing on 4 February Ehd
October 1988 and before the Sheriff Court.

7. As regards the children's hearing the Courtgeised that in this sensitive domain of family lénere
may be good reasons for opting for an adjudicatwogy that does not have the composition or
procedures of a court of law of the classic kihkvertheless, the right to a fair - adversariald theans
the opportunity to have knowledge of and commentherobservations filed or evidence adduced by the
other party. The lack of disclosure to Mrs McMiehaf such vital documents as social reports was

% This summary by the registry does not bind therCou
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capable of affecting her ability not only to infhee the outcome of the children's hearing in qoegiut
also to assess the prospects of making an appis gheriff Court.

8. As a matter of practice certain documents (rptaticial reports) lodged with the Sheriff Courtrere
not made available to appellant parents. The reopgint of an adversarial trial had not been felill
before the Sheriff Court, any more than it had beanthe relevant occasions before the children's
hearing.

9. In sum, Mrs McMichael had not received a "faahng" within the meaning of Article 6 § 1 at eith
of the two stages of the care proceedings.

[See paragraphs 78-84 of the judgment and poiftlecperative provisions]
C. Alleged violation of Article 8

10. The applicants further alleged a violationhait right to respect for their family life undertile 8
by reason of the non-disclosure to both them of dbefidential documents submitted in the care
proceedings.

11. Whilst Article 8 contains no explicit procedurequirements, the decision-making process leadjng
to measures of interference with family life (sumh care, custody and access measures concerning
children) must be fair and such as to afford dgpeet to the interests protected by the Article.

12. Mr McMichael had not been associated in the paoceedings as a party, as he could have been.
However, the two members of the applicant couptedwed very much in concert in their endeavour to
recover custody of and have access to A. They lnéng together and leading a joint "family life The
Court did not deem it appropriate therefore to deamy material distinction between them as regdres t
interference with their family life resulting frothe care proceedings, notwithstanding some diftesgn

in their legal circumstances.

13. The Court pointed to the difference in the renf the interests protected by Articles 6 § 1 8nd
when judging that, despite its earlier finding ofialation of Article 6 § 1, examination of the sarset of
facts also under Article 8 was justified.

14. The unfair character of the care proceedingspegified occasions had already been conceddukby t
Government. Taking note of this concession, tharClmund that in this respect the decision-making
process determining the custody and access arramgenm regard to A. did not afford the requisite
protection of the applicants' interests as safetpahby Article 8.

[See paragraphs 85-93 of the judgment and poiatsl% of the operative provisions]

D. Alleged violation of Article 14 of the Conventio

15. The first applicant claimed that he had begittm of discriminatory treatment in breach of ishe
14, taken together with Article 6 8 1 and/or Aei@, by reason of his lack of legal right, proothts
marriage, to custody of A. or to participate in taee proceedings.

16. According to the Court's case-law, a differeat&eatment is discriminatory if it has no reasile

and objective justification, that is, if it doestrursue a legitimate aim or if there is not a oeable
relationship of proportionality between the meampleyed and the aim sought to be realised.
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17. Mr McMichael's complaint was essentially diegtagainst his status as a natural father undes Sco
law. In the Court's view, the aim of the relevéagislation (to provide a mechanism for identifying
"meritorious” fathers who might be accorded patlangats) is legitimate and the conditions imposed
natural fathers for obtaining legal recognition tfeir parental role respect the principle of
proportionality. Mr McMichael had not thereforegpediscriminated against.

[See paragraphs 94-99 of the judgment and poifthemperative provisions]
E. Award of just satisfaction (Article 50)

18. The applicants, who were legally aided, did matke any claim for reimbursement of costs and
expenses. They did however seek financial compiendar distress, sorrow and injury to health.

19. It could not be affirmed with certainty that practical benefit would have accrued to the applis if

the procedural deficiency in the care proceediragbriot existed. More importantly, some, although n
the major part, of the evident trauma, anxiety aading of injustice experienced by both applicants
connection with the care proceeding was to bebated to their inability to see the confidential
documents in question. Payment of financial corapéon was therefore warranted. The Court awarded
the applicants jointly the sum of £8,000 under kigad.

20. The applicants also asked for a number of cemas and consequential orders. The Court,
however, ruled that it was not empowered to gieeréhief sought.

[See paragraphs 100-105 of the judgment and pdiatel 9 of the operative provisions]

*k%

In accordance with the Convention, judgment wasrmgivy a Chamber composed of nine judges, namely
Mr R. Ryssdal (Norwegian), _ PresidentMr F. Golcukli  (Turkish), Mr L.-E. Pettiti  (Frehy,

Mr R. Macdonald (Canadian), Mr C. Russo (ltaliaWr A. Spielmann (Luxemburger), Mrs E. Palm
(Swedish), Mr I. Foighel (Danish) and Sir John Fed (British), and also of Mr H. Petzold, Reqistra

**k%k

For further information, reference should be maul¢he text of the judgment, which is available on
request and will be published shortly as volume-B0OGf Series A of the Publications of the Court
(available from Carl Heymanns Verlag KG, Luxembur§tasse 449, D - 50939 Kdln).

Subject to his duty of discretion, the Registrarasponsible under the Rules of Court for replyiog
requests for information concerning the work of @wurt, and in particular to enquiries from thesgre

APPENDIX
Convention Articles referred to in the release
Article 6 8 1

"1. In the determination of his civil rights andlightions ..., everyone is entitled to a fair antlxc
hearing within a reasonable time by an indepenaedtimpartial tribunal established by law..."
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Article 8

"1. Everyone has the right to respect for his pe\and family life, his home and his correspondence

2. There shall be no interference by a public aitthwith the exercise of this right except suchiam
accordance with the law and is necessary in a detiosociety in the interests of national security
public safety or the economic well-being of the rioy, for the prevention of disorder or crime, the
protection of health or morals, or for the protectof the rights and freedoms of others."

Article 14

"The enjoyment of the rights and freedoms set fanththe Convention shall be secured without
discrimination on any ground such as sex, racgueplanguage, religion, political or other opinjon
national or social origin, association with a naéibminority, property, birth or other status.”
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10.Eur. Court HR, Z. v. Finland judgment of 25 February 1997,Reports of Judgments and
Decisions1997-1 (Article 8 of the Convention). Seizure of mdical records and their inclusion
in investigation file without the patient’s prior consent in criminal proceedings; limitation of
the duration of the confidentiality of the medicaldata concerned; publication of her identity
and HIV infection in a court judgment given in those proceedings.

99
25.2.1997

Press release issued by the Registrar of the Euragre Court of Human Rights
JUDGMENT IN THE CASE OF Z v. FINLAND

In a judgment delivered in Strasbourg on 25 Felyrd®97 in the case of Z v. Finland, the European
Court of Human Rights found by eight votes to dma there had been no violation of Article 8 of the
European Convention on Human Rightsrespect of orders requiring the applicant'sigaddvisers to
give evidence or with regard to the seizure ofrhedical records and their inclusion in the investan

file in criminal proceedings against her husbana ti@ other hand, the Court unanimously found dhat
order to make the medical data concerned accestibldhe public as early as 2002 would, if
implemented, give rise to a violation of this Alti@and that there had been a violation thereof wigfard

to the publication of the applicant's identity amédical condition in a court of appeal judgment. |
unanimously concluded that it was not necessaexamine the case under Article 13. Lastly, therCou
awarded the applicant specified sums as compendaticnon-pecuniary damage and in reimbursement
of legal costs and expenses.

The judgment was read out in open court by Mr Rygsdal, the President of the Court.

**k%k

|. BACKGROUND TO THE CASE
A. Principal facts

The applicant was at the time of the events whiakegise to her complaints under the Convention
married to X. They divorced in September 1995. yTdme both infected with HIV.

Between December 1991 and September 1992 Mr X ctteah@ number of sexual offences. Following
a first conviction for rape on 10 March 1992, irspect of which he received a suspended prison
sentence, Mr X was charged with, among other offenattempted manslaughter on the ground that he
had knowingly exposed his victims to the risk ofvHhfection. On 19 March 1992 he had been
informed of the results of a blood test showind tleawas HIV positive.

In the course of the subsequent criminal procesdimghe Helsinki City Court, a number of doctonsia
a psychiatrist who had been treating the applisene compelled, despite their protests, to givdenwe

LThe text of the Convention Articles mentioned iis tielease is appended.
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concerning, and to disclose information about,apglicant. Mrs Z had herself refused to testifg &re
doctors' evidence was sought with a view to esthinlg the date at which Mr X first became aware, or
had reason to suspect, that he was HIV positimeaddition, medical records relating to Mr X andsMr
were seized during a police search of the hospitaére they were both receiving treatment and
photocopies of the records were added to the daseAlthough the proceedings wearecamera reports

of the trial appeared in major newspapers on &t tea occasions.

On 19 May 1993 the Helsinki City Court convicted Mr inter alia, on three counts of attempted
manslaughter and one of rape and sentenced hisrrts tof imprisonment totalling seven years. The
relevant legal provisions, the operative provisimisthe judgment and a summary of the court's
reasoning were made public. The court orderedttigfull judgment and the case-documents should
remain confidential for ten years despite requéstsi Mr X and his victims for a longer period of
confidentiality.

The prosecution, Mr X and the victims all appeadedi, at a hearing of the Court of Appeal on 14
September 1993, requested that the court docurslentdd remain confidential for longer than ten gear

In a judgment of 10 December 1993 the Court of Appg@held the conviction of X on three counts of
attempted manslaughter and, in addition, convibtedon two further such counts. It increased ttalt
sentence to more than eleven years. The judgmveith gave the names of Mrs Z and Mr X in full and
went into the circumstances of their HIV infectiorgs made available to the press. The Court okApp
did not extend the period of confidentiality fixeg the first-instance court. Its judgment was Wjde
reported in the press.

On 26 September 1994 the Supreme Court refused lgavé to appeal.

On 1 September 1995 the Supreme Court dismissad@ication by the applicant for an order quashing
or reversing the Court of Appeal's judgment in ap ds it concerned the ten-year limitation on the
confidentiality order. The court documents in thse are due to become public in the year 2002.

B. Proceedings before the European Commission of ihan Rights

The application to the Commission, which was lodged21 May 1993, was declared admissible on 28
February 1995.

Having attempted unsuccessfully to secure a frierdttlement the Commission drew up a report on 2
December 1995 in which it established the factsexmiessed the unanimous opinion that Article 8 had
been violated and that it was not necessary alsexémnine whether there had been a violation of
Article 13.

Il. SUMMARY OF THE JUDGMENT 2

I. Article 8 of the Convention

A. Scope of the issues before the Court

%This summary by the registry does not bind the Cour
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It was not established that there had been a leadndidential medical data concerning the applidan
which the respondent State could be held respensitdler Article 8 of the Convention. Nor did the
Court have jurisdiction to entertain the applicaatlegation that she had been subjected to disaiory
treatment. It therefore confined its examinatmihe other matters complained of.

[see paragraphs 65, 69-70 of the judgment]
B. Was there an interference with the applicant'sight to respect for her private life?

The various measures complained of constitutedf@mences with the applicant's right to respecter
private and family life.

[see paragraph 71 of the judgment]
C. Were the interferences justified?
1. "In accordance with the law"

There was nothing to suggest that the measuresotlicomply with domestic law or that the relevaw |
was not sufficiently foreseeable in its effects foe purposes of the quality requirement which was
implied by the expression "in accordance with #we"lin paragraph 2 of Article 8.

[see paragraph 73 of the judgment]
2. Legitimate aim

The orders requiring the applicant's medical adsis®e give evidence, the seizure of her medicalroec
and their inclusion in the investigation file wetiened at the "prevention of ... crime" and the tgction

of the rights and freedoms of others". The ten-Yigatation on the confidentiality order could baid to
have been aimed at protecting the "rights and &newsdof others”, but not at the prevention of crirom

the other hand, the Court had doubts as to whétlegoublication of the applicant's full name aslhasl
her medical condition following their disclosuretime Court of Appeal's judgment pursued any of the
legitimate aims enumerated in paragraph 2 of AA#;lbut deemed it unnecessary to decide the issue.

[see paragraphs 75-78 of the judgment]
3. "Necessary in a democratic society"

In determining whether the impugned measures wezegssary in a democratic society”, the Court took
into account that the protection of personal dat&)east medical data, was of fundamental impogda

a person's enjoyment of his or her right to resfmcprivate and family life as guaranteed by Ai8.
Respecting the confidentiality of health data wasital principle in the legal systems of all the
Contracting Parties to the Convention. It was ialuwot only to respect the sense of privacy oatent

but also to preserve his or her confidence in tedioal profession and in the health services ireg@n

The above considerations were especially valicegards protection of the confidentiality of infortoa
about a person's HIV infection, the disclosure bfalv could dramatically affect his or her privateda
family life, as well as social and employment ditora by exposing him or her to opprobrium and the
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risk of ostracism. For this reason it could alsscaurage persons from seeking diagnosis or tredtme
and thus undermine any preventive efforts by tharoanity to contain the pandemic. The interests in
protecting the confidentiality of such informatiovould therefore weigh heavily in the balance in
determining whether the interference was propaatieno the legitimate aim pursued. Such interfggen
could not be compatible with Article 8 of the Contien unless it was justified by an overriding
requirement in the public interest.

Against this background, the Court examined eachsore in turn, whilst noting at the outset that the
decision-making process did not give rise to anygmings and that remedies were apparently availabl
for challenging the seizure and for having thetitnon on the confidentiality order quashed.

[see paragraphs 94-101 of the judgment]
(i) The orders requiring the applicant's medicalesers to give evidence

The orders requiring the applicant's medical adsig® give evidence had been made in the context of
availing herself of her right under Finnish law totgive evidence against her husband. The objast
exclusively to ascertain from her medical advisgnen X had become aware of or had reason to suspect
his HIV infection. Their evidence had been at thaterial time potentially decisive for the question
whether X was guilty of attempted manslaughteelation to two offences committed prior to 19 March
1992, when the positive results of the HIV test hadome available. There could be no doubt that ve
weighty public interests militated in favour of tlirvestigation and prosecution of X for attempted
manslaughter in respect of all of the five offenceascerned and not just three of them. The radulta
interference with the applicant's private and farfife was moreover subjected to important safedsiar
against abuse. There was no reason to questicextéiet to which the doctors were required to figsti
Especially because the proceedings were confidethwere highly exceptional, the contested orders
were unlikely to have deterred potential and acHi&l carriers from undergoing blood tests and from
seeking medical treatment. Accordingly, the Cdayteight votes to one, found no violation on fiognt.

[see paragraphs 102-105 of the judgment and pahtHe operative provisions]
(i) Seizure of the applicant's medical records émeir inclusion in the investigation file

The seizure of the applicant's medical records #&r inclusion in the investigation file were
complementary to the orders compelling her medidslsers to give evidence. Their context and dbjec
were the same and they were based on the sametyvpigilic interests. Furthermore, they were subject
to similar limitations and safeguards against abusémittedly, unlike those orders, the seizure hat
been authorised by a court but had been ordera@bebgrosecution. However, this fact could not give
rise to any breach of Article 8 since the condgidor the seizure were essentially the same ag thoos
the orders to testify, two of which had been gilagrthe City Court prior to the seizure and the rieiher
shortly thereafter. Also, it would have been palssfor the applicant to challenge the seizure teefoe
City Court. There was no reason to doubt the natiauthorities’ assessment that it was necessary t
seize all the material concerned and to includethe investigation file.

Therefore, the Court, by eight votes to one, fomadiolation on this point either.

[see paragraphs 106-110 of the judgment and pahtti operative provisions]

(iii) Duration of the confidentiality order
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The ten-year limitation on the confidentiality ord#d not correspond to the wishes or interestthef
parties in the proceedings, all of whom had reauaestlonger period of confidentiality.

The Court was not persuaded that, by prescribiy sushort period, the domestic courts had attached
sufficient weight to the applicant's interests. aA®sult of the information in issue having bemsdpced

in the proceedings without her consent, she hahadyr been subjected to a serious interferencehaith
right to respect for private and family life. Thether interference which she would suffer if thedical
information were to be made accessible to the puiter ten years was not supported by reasonshwhic
could be considered sufficient to override herridge in the data remaining confidential for a lange
period. The Court unanimously concluded that tigeioto make the material accessible as early @2 20
would, if implemented, amount to a disproportionaterference with her right to respect for hevate

and family life, in violation of Article 8.

[see paragraphs 111-112 of the judgment and pahtl8 operative provisions]

(iv) Publication of the applicant's identity andnalition in the Court of Appeal's judgment

The disclosure of the applicant's identity and kh¥éction in the text of the Court of Appeal's juagnt
made available to the press was not supported lgy cagent reasons. Accordingly, the Court
unanimously found that the publication of the inmfi@ation concerned gave rise to a violation of the
applicant's right to respect for her private andifalife as guaranteed by Article 8.

[see paragraph 113 of the judgment and point Aebperative provisions]

Il. Article 13 of the Convention

The Court, having taken the applicant's allegat@sso the lack of remedies into account in retatm
Article 8, did not find it necessary to examinerthender Article 13.

[see paragraph 117 of the judgment and point Beobperative provisions]

1. Article 50 of the Convention

A. Non-pecuniary damage

The Court found it established that the applicanstnhave suffered non-pecuniary damage as a afsult
the disclosure of her identity and medical conditio the Court of Appeal's judgment and, making an
assessment on an equitable basis, awarded her(&QD.

[see paragraph 122 of the judgment and points & afdhe operative provisions]

B. Costs and expenses

The Court allowed in part (FIM 160,000) the appiitsclaim for costs and expenses, plus any ajgiica
VAT, less FRF 10,835 paid in legal aid by the CalusicEurope.

[see paragraph 126 of the judgment and points & afdhe operative provisions]
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**k%k

In accordance with the Convention, judgment wasrmgivy a Chamber composed of nine judges, namely
Mr R. Ryssdal (Norwegianpresident Mr F. Golcukli (Turkish), Mr L.-E. Pettiti (Frehy, Mr C. Russo
(Italian), Mr J. De Meyer (Belgian), Mr R. Pekkan@innish), Mr G. Mifsud Bonnici (Maltese), Mr J.
Makarczyk (Polish) and Mr B. Repik (Slovakian), asmdo of Mr H. PetzoldRegistrar and Mr P.J.
Mahoney Deputy Registrar

One judge expressed a partly dissenting opiniorttaads annexed to the judgment.

*%k%

The judgment will be published shortly in tReports of Judgments and Decisidos 1997 (available
from Carl Heymanns Verlag KG, Luxemburger Straf3@, 8450939 Kaoln).

Subject to his duty of discretion, the Registrarasponsible under the Rules of Court for replyiog
requests for information concerning the work of @wurt, and in particular to enquiries from thesgte
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11.Eur. Court HR, Halford v. The United Kingdom judgmm of 25 June 1997,Reports of
Judgments and Decisionsl997-IIl (Violation of Articles 8 and 13 of the Cavention).
Interception of telephone calls made on internal fecommunications system operated by
police and on public network; lack of regulation bydomestic law.

379
25.6.1997

Press release issued by the Registrar of the Eurcgre Court of Human Rights

JUDGMENT IN THE CASE OF HALFORD v. THE UNITED KINGD OM

In a judgment delivered at Strasbourg on 25 JuB& idthe case of Halford v. the United Kingdone th
European Court of Human Rights unanimously heltlittrexre had been violations of Articles 8 and 13 of
the European Convention on Human Riglitsrespect of Ms Halford's complaints that telephaealls
made from her office in Merseyside Police Headeguarhad been intercepted and that she had not had
available to her any effective remedy for this ctai.

The Court further held, unanimously, that there badn no violation of Article 8 in relation to the
alleged interception of calls made from the teleghm Ms Halford's home and, by eight votes to one,
that there had been no violation of Article 13 @spect of this allegation. It also decided unamnisho
that it was not necessary to consider her comglaintler Articles 10 and 14 of the Convention.

Under Article 50 of the Convention, the Court aveatdMs Halford £10,000 in compensation for non-
pecuniary damage, together with part of the legatscand expenses she had claimed.

The judgment was read out in open court by Mr RiuBleinhardt, the Vice-President of the Court.

*%k%k

|. BACKGROUND TO THE CASE
A. Principal facts
Ms Alison Halford was born in 1940 and lives in ivaral.

In May 1983 she was appointed Assistant Chief Gdtestwith the Merseyside Police and as such was
the highest ranking female police officer in theitdth Kingdom. After she had failed on several
occasions to be appointed to a more senior pod9% she commenced proceedings against the Home
Office and Merseyside Police Authority in the Inttiad Tribunal alleging discrimination on grounds o
sex. She withdrew her complaint in August 1998o¥ang an agreement under which she was to retire
from the police force and receie& gratia payments totalling £15,000.

Ms Halford alleges that certain members of the E\sigle Police Authority launched a "campaign”
against her in response to her discrimination campl This took the forninter alia of leaks to the

- The Convention Articles referred to in this preslsase are appended.
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press, the bringing of disciplinary proceedingsiagieher and the interception of her telephonescdfor
the purposes of the case before the Court, ther@ment accepted that there was a reasonable lloglih
that calls made from her office telephones had katercepted, but did not accept that any such
likelihood had been established in relation toscalade from her home telephone.

In December 1991, Ms Halford complained to therbgption of Communications Tribunal. In February
1992 the Tribunal informed her that it was satcsfilmat there had been no contravention of the
Interception of Communications Act 1985 in relatiorher home telephone, but, under the terms of the
Act, it was not empowered to specify whether thés Wwecause there had been no interception, ordeecau
there had been an interception which had beeredaotit pursuant to a warrant in accordance with the
Act. In a letter to David Alton MP, Ms Halford'saévhber of Parliament, the Home Office explained that
eavesdropping by the Merseyside Police on their mtemnal telephone system fell outside the scdpe o
the 1985 Act and would not require a warrant.

B. Proceedings before the European Commission of kwan Rights

The application to the Commission, which was lodged22 April 1992, was declared admissible on 2
March 1995.

Having attempted unsuccessfully to secure a friegeitlement, the Commission drew up a report on 18
April 1996 in which it established the facts angressed the opinion that there had been violatibns
both Articles 8 and 13 in relation to the applitawffice telephones (26 votes to 1); that thek een

no violations of Articles 8, 10 or 13 in respecth@r home telephone (unanimously); that it was not
necessary to examine separately her complaint uAderle 10 in relation to her office telephones
(unanimously); and, finally, that there had beewiotation of Article 14 (unanimously).

Il. SUMMARY OF THE JUDGMENT 2

A. Article 8 of the Convention

1. Applicability of Article 8

It was clear from the Court's case-law that teleghcalls made from business premises as well as fro
the home might be covered by the notions of "peNdé&" and "correspondence” within the meaning of
Article 8 § 1.

There was no evidence of any warning having begengto Ms Halford, as a user of the internal
telecommunications system operated at the MerseyRalice Headquarters, that calls made on that
system would be liable to interception and the €Coansidered that she would have had a reasonable
expectation of privacy for such calls.

Article 8 was therefore applicable to the compkiaiating to both the office and home telephones.

[see paragraphs 42-46 and 52 of the judgment antl pof the operative provisions]

2This summary by the registry does not bind the €our
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2. The office telephones:
(i) existence of an interference

There was a reasonable likelihood, as the Governhahconceded, that calls made by Ms Halford from
her office had been intercepted by the Merseysaled? probably with the primary aim of gathering
material to assist in the defence of the sex disnation proceedings brought against them. This
constituted an "interference by a public authorityithin the meaning of Article 8 § 2.

[see paragraphs 47-48 of the judgment]

(if) whether the interference was "in accordance wvth the law"

The Interception of Communications Act 1985 did maqiply to internal communications systems
operated by public authorities, such as that atskieside Police Headquarters, and there was no other
provision in domestic law to regulate the interaaptof calls on such systems. Since English law
provided no protection to Ms Halford, it could roe said that the interference was "in accordante wi
the law" as required by Article 8. There had tf@ebeen a violation of that Article.

[see paragraphs 49-51 of the judgment and poifti®mperative provisions]

3. The home telephone: existence of an interference

The Court did not consider that the evidence estad a reasonable likelihood that calls made en th
telephone in Ms Halford's home had been interceptedview of this conclusion, it did not find a
violation of Article 8 in relation to the home tpleone.

[see paragraphs 53-60 of the judgment and poiftt8aperative provisions]

B. Article 13 of the Convention

The Court found a violation of Article 13 in respe€ Ms Halford's complaint about the interceptimi
calls made on her office telephones, in view offtiot that the Interception of Communications A@88

did not apply to the internal telephone system atger by the Merseyside Police and there was na othe
avenue in domestic law for her complaint.

It did not find a violation of Article 13 in relath to her complaint concerning her home telephone,
because Article 13 only requires "an effective rdyneefore a national authority" in respect of atgea
claims under the Convention. Ms Halford, howevead not adduced enough evidence to make out an
arguable claim.

[see paragraphs 61-70 of the judgment and poiatgl% of the operative provisions]

C. Articles 10 and 14 of the Convention

The allegations in relation to these Articles weetamount to restatements of the complaints under
Article 8. It was not therefore necessary for@weirt to consider them.

[see paragraphs 71-72 of the judgment and poifti&ecperative provisions]

65



D. Article 50 of the Convention

The Court awarded Ms Halford £10,000 in compensaio the intrusion into her privacy, and £600
towards her personal expenses incurred in brintj@gase to Strasbourg. It also awarded £25,06eof
£142,875 legal costs and expenses she had claimed.

[see paragraphs 73-82 of the judgment and poihtheaperative provisions]

*%k%k

In accordance with the Convention, judgment wasrmgivy a Chamber composed of nine judges, namely
Mr R. Bernhardt (GermanRresident Mr L-E Pettiti (French), Mr C. Russo (Italian),rM. Spielmann
(Luxemburger), Mr 1. Foighel (Danish), Mr J.M. Moi#a (Spanish), Sir John Freeland (British), Mr
M.A. Lopes Rocha (Portuguese) and Mr P. K_ris (uathian), and also of Mr H. PetzoRegistrar and

Mr P.J. MahoneyDeputy Registrar

*k%

The judgment will be published shortly in tReports of Judgments and Decisidos 1997 (available
from Carl Heymanns Verlag KG, Luxemburger Strafl3 8450939 Kaoln).

Subject to his duty of discretion, the Registrarasponsible under the Rules of Court for replyiog
requests for information concerning the work of @wurt, and in particular to enquiries from thesgte
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12.Eur. Court HR, Anne-Marie Andersson v. Sweden judgnt of 27 August 1997 ,Reports of
Judgments and Decision$997-1V (No violation of the Convention). Lack ofpossibility for a
patient, prior to the communication of personal andconfidential medical data by medical
authority to a social services authority, to challege the measure before a court.

460
27.8.1997

Press release issued by the Registrar of the Eurcgre Court of Human Rights
JUDGMENT IN THE CASE OF ANNE-MARIE ANDERSSON v. SWE DEN

In a judgment delivered at Strasbourg on 27 Audi®87 in the case of Anne-Marie Andersson V.
Sweden, the European Court of Human Rights heldimmasly that the deceased applicant's son had
sufficient interest to justify the continuation thfe examination of the case, by five votes to fihat
Article 6 § 1 of the European Convention on Huméaghi' did not apply in the case, by eight votes to
one that there had been no violation of that promiand unanimously that there had been no vialaifo
Article 13.

The judgment was read out in open court by Mr Rygsdal, the President of the Court.

**k%k

|. BACKGROUND TO THE CASE
A. Principal facts

The applicant was born in 1943. She suffered fpmychological and psychosomatic disorders which
she attributed to court proceedings concerningelation from a flat. She also suffered from dental
problems which aggravated her mental difficulties.

Following her eviction she and her son, who wa# w1981, lived in several different flats allosdty
the welfare authorities. As from May 1988 she wasick leave.

In April 1989, as a result of the strain causedhby dental pains, she contacted a psychiatriccclimi
Goteborg. From August 1991 she was treated b@htsf Psychiatrist, who on several occasions drew
her attention to the possible detrimental effedther situation on her son and advised her to seek
assistance from the children's psychiatric clinictlee social welfare authorities. Apparently, the
applicant did not do so.

In January 1992 the Chief Psychiatrist informed d@pplicant that, since the child's health mightabe
risk, she (the psychiatrist) had an obligation un8eedish law to contact the welfare authorities.
Accordingly, the former, acting in accordance vatheporting obligation under the Social Service§ Ac
informed the Social Council of the applicant's teg@roblems. She notified the applicant that she h
done so. In October 1991 the headmaster and lagtealcthe son's school had expressed their conaern

! The text of the Convention provisions mentionethis release is appended.
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the Social Council about his learning difficultiasd general state of health. Following an invesiiy,
the Council, with the applicant's consent, placeddson in a non-residential therapeutic school.

The applicant died on 20 November 1996.
B. Proceedings before the European Commission of wan Rights

The application to the Commission, which was lodged.1 February 1992, was declared admissible on
22 May 1995.

Having attempted unsuccessfully to secure a frieaéttlement, the Commission drew up a report on 11
April 1996 in which it established the facts angiressed the opinion that there had been no vialatio
Article 6 8 1 (unanimously) and that no separataasarose under Article 13 (twenty votes to seven).

Il. SUMMARY OF THE JUDGMENT ?
A. Preliminary observations

The Court accepted that the applicant's son, MreSAindersson, had sufficient interest to justife th
continuation of its examination of the case. Oa tther hand, the applicant's complaint that the
disclosure of the data in question amounted tooaton of her right to respect for private lifedan
Article 8 had been declared inadmissible by the @@sion; the Court had therefore no jurisdiction to
entertain it.

[See paragraphs 29-30 of the judgment and poiftHemperative provisions.]
B. Article 6 § 1 of the Convention

The Court had first to examine whether Article @ §vas applicable to the disagreement between the
applicant and the Swedish authorities as to theasisre of her medical data.

The relevant rule on confidentiality in the Secrécy did not apply where a statutory obligationuieegd

the disclosure of information to another authorityn the case under consideration, if the chief
psychiatrist possessed information about the agmipatient to the effect that intervention by Soeial
Council was necessary for the protection of hereuraye son, the psychiatrist was, according to the
Social Services Act, under a duty to report immetlyao the Social Council. That duty extendeclto
data in her possession which were potentially egleto the Social Council's investigation into teed

to take protective measures with respect to theasohdepended exclusively on the relevance of those
data.

In addition to the scope of this obligation, theu@moted that the psychiatrist enjoyed a very wide
discretion in assessing what data would be of itapee to the Social Council's investigation. lis th
regard, she had no duty to hear the applicantissvieefore transmitting the information to the Sbcia
Council.

% This summary by the registry does not bind therCou
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Accordingly, it transpired from the terms of thegiation in issue that a "right" to prevent
communication of such data could not, on arguatdargls, be said to be recognised under national law

In view of the above, Article 6 § 1 was not apghieeand had not been violated in the present case.
[See paragraphs 33-37 of the judgment and poiatglZ of the operative provisions.]
C. Article 13 of the Convention

A separate issue arose with regard to Article 13atTprovision applied only in respect of grievances
under the Convention which were arguable. Whethatr was so in the case of the applicant's claim
under Article 8 had to be determined in the lighth@ particular facts and the nature of the legglies
raised. In this connection, the Commission's d@tisn the admissibility of her complaint underiéle

8 and the reasoning therein were not decisive mtigeed significant pointers. The Court for itstpa
found, on the evidence adduced, that the applitatitno arguable claim in respect of a violatiohef
Convention. There had thus been no violation aickr 13.

[See paragraphs 40-42 of the judgment and poifhtieaperative provisions.]

*k%k

In accordance with the Convention, judgment wasrmgivy a Chamber composed of nine judges, namely
Mr R. Ryssdal (NorwegianRresident Mr B. Walsh (Irish), Mr J. De Meyer (Belgian), ME. Palm
(Swedish), Mr A.N. Loizou (Cypriot), Sir John Fraetl (British), Mr A.B. Baka (Hungarian), Mr K.
Jungwiert (Czech), and Mr J. Casadevall (Andorearg also of Mr H. PetzolRegistrar and Mr P.J.
MahoneyDeputy Registrar

Four judges expressed separate opinions and treeaargexed to the judgment.

**k%

The judgment will be published shortly in tReports of Judgments and Decisidos 1997 (available
from Carl Heymanns Verlag KG, Luxemburger Straf3@ £450939 KoIn).

Subject to his duty of discretion, the Registraresponsible under the Rules of Court for replying
requests for information concerning the work of @wurt, and in particular to enquiries from thesgre
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13.Eur. Court HR, M.S. v. Sweden judgmeraf 27 August 1997,Reports of Judgments and
Decisions 1997-1V (No violation of the Convention). Communiation, without the patient’s
consent, of personal and confidential medical datdy one public authority to another and
lack of possibility for patient, prior to the measue, to challenge it before a court.

461
27.8.1997

Press release issued by the Registrar of the Eurcgre Court of Human Rights
JUDGMENT IN THE CASE OF M.S. v. SWEDEN

In a judgment delivered at Strasbourg on 27 Au@Qst in the case of M.S. v. Sweden, the European
Court of Human Rights held unanimously that thead been no violation of Article 8 of the European
Convention on Human RigHtdy six votes to three that Article 6 § 1 did apply and unanimously that
there had been no violation of that provisionfutther concluded unanimously that there had been n
violation of Article 13 of the Convention.

The judgment was read out in open court by Mr Rygsdal, the President of the Court.

**k%k

|. BACKGROUND TO THE CASE
A. Principal facts
Ms M.S. was born in 1951 and lives in Sweden.

On 9 October 1981 the applicant, who was pregrahedime, allegedly injured her back while woikin
at a day care centre. She attended the samewdayan's clinic at the regional hospital.

Following this incident, the applicant was unalder¢turn to work for any sustained period of time
because of severe back pain. After she had beaheosick list for some time she was granted a
temporary disability pension and, from October 139disability pension.

In March 1991 she applied to the Social Insuranffee€for compensation under the Industrial Injury
Insurance Act. She claimed that, as a result pbhek injury, she had been on sick leave for werio
periods between October 1981 and February 1991.

On receiving, at her own request, a copy of theeddmpiled by the Social Insurance Office, shenlegr
that the Office had, for the purposes of examiriagclaim, obtained from the hospital medical rdsor
relating to the injury reported on 9 October 1988 & treatment received thereafter. Accordinth®o
records from October 1981, she had stated thahathidrnad pains in her hips and back, but there was n
indication that she considered herself to have logared at work. Records relating to the periomhf
October 1985 to February 1986 concerned an abatidrsubsequent treatment made necessary thereby.

! The text of the Convention provisions mentionethis release is appended.
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In May 1992 the Social Insurance Office rejectee dipplicant's compensation claim, finding that her
sick leave had not been caused by an industriatyinjThe applicant appealed against this decisidhe
Social Insurance Board, which upheld it in Augu@®2. Further appeals by the applicant to the Gount
Administrative Court, to the competent AdministvatiCourt of Appeal and then to the Supreme
Administrative Court were dismissed.

B. Proceedings before the European Commission of wan Rights

The application to the Commission, which was lodgad23 September 1992, was declared admissible
on 22 May 1995.

Having attempted unsuccessfully to secure a frieaéttlement, the Commission drew up a report on 11
April 1996 in which it established the facts angiressed the opinion that there had been no vialatio
Article 8 of the Convention (twenty-two votes tod), that there had been no violation of Articlg &
(twenty-four votes to three) and that no sepasstied arose under Article 13 (twenty votes to seven)

Il. SUMMARY OF THE JUDGMENT 2
A. Article 8 of the Convention
1. Article 881

Under the Swedish system, the contested disclapended not only on the fact that the applicadt ha
submitted her compensation claim to the Officedsd on a number of factors beyond her control. It
could not therefore be inferred from her requesttmnpensation to the Office that she had waiveahin
unequivocal manner her right under Article 8 § thef Convention to respect for private life witlyaed

to the medical records at the clinic. Accordindllgat the provision applied to the matters under
consideration.

[See paragraph 32 of the judgment.]

The medical records in question contained highlys@eal and sensitive data about the applicant,
including information relating to an abortion. Wdugh they remained confidential, they had been
disclosed to another public authority and theretora wider circle of public servants. Moreovémr t
collection and storage of the information and itdbsequent communication had served different
purposes. The disclosure of the data by the ctmithe Office thus entailed an interference with t
applicant's right to respect for private life gudesed by paragraph 1 of Article 8.

[See paragraph 35 of the judgment.]

1. Article 8§ 2

(@) In accordance with the law

The interference had a legal basis and was forBledéawvas thus in accordance with the law.

% This summary by the registry does not bind therCou
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[See paragraph 37 of the judgment.]
(b) Legitimate aim

Since the communication of data was potentiallyisiee for the allocation of public funds to desexyi
claimants it could be said to have pursued theadipmotecting the economic well-being of the countr

[See paragraph 38 of the judgment.]
(c) Necessary in a democratic society:

The applicant's medical data were communicatednieypaiblic institution to another in the contexaof
assessment of whether she satisfied the legal tcmmglifor obtaining a benefit which she herself had
requested. The Office had a legitimate need tokch@ormation received from her against data in the
possession of the clinic. The claim concerned & bgary which she had allegedly suffered in 1984 a

all the medical records produced by the clinichte Office, including those concerning her aboriion
1985 and the treatment thereafter, contained irdbam relevant to the applicant's back problembe T
applicant had not substantiated her allegationttietlinic could not reasonably have considerethire
medical records to have been material to the Offidecision. In addition, the contested measure wa
subject to important limitations and was accompiirbg effective and adequate safeguards against
abuse.

In view of the above, there were relevant and cieffit reasons for the communication of the apptisan
medical records by the clinic to the Office and tieasure was not disproportionate to the legitiraste
pursued. Accordingly, there had been no violatibArticle 8.

[See paragraphs 41-44 of the judgment and poifitiecoperative provisions.]

B. Article 6 § 1 of the Convention

The Court had first to examine whether Article @ §vas applicable to the disagreement between the
applicant and the Swedish authorities as to theasigre of her medical records.

The relevant rule on confidentiality in the Secrécy did not apply where a statutory obligationuiegd

the disclosure of information to another authoritin the case under consideration, the clinic had,
according to the Insurance Act, been under an atiihig to supply the Office with information on the

applicant concerning circumstances of importancéhéapplication of the Act. Thus, the obligation

incumbent on the imparting authority vis-a-vis tleguesting authority depended exclusively on the
relevance of the data in its possession; it coragrigll data which the clinic had in its possession
concerning the applicant and which were potentiadiievant to the Office's determination of her
compensation claim.

In addition to the scope of this obligation, thau@amoted that the clinic enjoyed a very wide désion in
assessing what data would be of importance toghkcation of the Insurance Act. In this regatchad
no duty to hear the applicant's views before trattisig the information to the Office.

Accordingly, it appeared from the very terms of flegislation in issue that a "right" to prevent
communication of such data could not, on arguatdargls, be said to be recognised under national law
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Having regard to the foregoing, Article 6 § 1 was applicable and had not been violated in thegmtes
case.

[See paragraphs 47-50 of the judgment and poiatsd23 of the operative provisions.]
C. Article 13 of the Convention

A separate issue arose under Article 13. Havigareeto its findings under Article 8, the Court was
satisfied that the applicant had had an argualalencfor the purposes of Article 13. It remained to
examine whether she had been afforded an effeeiedy.

In this regard, it was open to her to bring crirhgxad civil proceedings before the ordinary coadainst

the relevant staff of the clinic and to claim daemdor breach of professional secrecy. Thus the
applicant had had access to an authority empowsréd to deal with the substance of her Article 8
complaint and to grant her relief. Having regavdthe limited nature of the disclosure and to the
different safeguards, in particular the Office'igdiion to secure and maintain the confidentiatifythe
information, the variousex post factoremedies referred to satisfied the requirement&rtitle 13.
Accordingly, there had been no violation of thaivpsion.

[See paragraphs 54-56 of the judgment and poiftecmperative provisions.]

*%k%

In accordance with the Convention, judgment wasrmgivy a Chamber composed of nine judges, namely
Mr R. Ryssdal (Norwegian)President Mr F. Golcuklia (Turkish), Mrs E. Palm (SwedisiIr R.
Pekkanen (Finnish), Sir John Freeland (British), ®Ir Mifsud Bonnici (Maltese), Mr J. Makarczyk
(Polish), Mr D. Gotchev (Bulgarian), and Mr P. Jaetb (Slovenian), and also of Mr H. Petzold,
Registrar and Mr P.J. Mahonepeputy Registrar

Three judges expressed separate opinions andateeaanexed to the judgment.

*%k%

The judgment will be published shortly in tReports of Judgments and Decisidos 1997 (available
from Carl Heymanns Verlag KG, Luxemburger Straf3 8450939 KoIn).

Subject to his duty of discretion, the Registraresponsible under the Rules of Court for replying
requests for information concerning the work of @wirt, and in particular to enquiries from thesste
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14.Eur. Court HR, Lambert v. France judgmenof 24 August 1998 Reports of Judgments and
Decisions 1998-V (Violation of Article 8 of the Convention).Judgment whereby Court of
Cassation refused a persotocus standito complain of interception of some of his telepham
conversations, on the ground that it was a third pay’s line that had been tapped.

544
24.8.1998

Press release issued by the Registrar of the Eurage Court of Human Rights

JUDGMENT IN THE CASE OF LAMBERT v. FRANCE

In a judgment delivered at Strasbourg on 24 Audi®88 in the case of Lambert v. France, the
European Court of Human Rights held unanimously tinere had been a violation of Article 8 of the

European Convention on Human Ridhasd that it was unnecessary to examine the comaised

on Article 13 of the Convention. Under Article 50the Convention, the Court awarded the applicant
specified sums for non-pecuniary damage and fa&l legsts and expenses.

The judgment was read out in open court by Mr RuBletnhardt, the President of the Court.

I. BACKGROUND TO THE CASE

A. Principal facts

The applicant, Mr Michel Lambert, a French natiomas born in 1957 and lives at Buzet-sur-Tarn.

In the course of an investigation into offencegtddft, burglary, handling the proceeds of theft and
aggravated theft, and unlawful possession of claggapons and ammunition, an investigating judge
at Riom issued a warrant on 11 December 1991 kt#tgi the gendarmerie to arrange for the
telephone line of a certain R.B. to be tapped @itilanuary 1992. By means of standard-form written
instructions (Soit transmi¥) dated 31 January, 28 February and 30 March 1883udge extended the
duration of the telephone tapping until 29 Febru&y March and 31 May 1992 respectively. As a
result of the interception of some of his convewse, the applicant was charged with handling the
proceeds of aggravated theft. He was held in cydtodn 15 May to 30 November 1992, when he was
released subject to judicial supervision.

On 5 April 1993 the applicant’s lawyer applied e tndictment Division of the Riom Court of Appeal

for a ruling that the extensions of 31 January 28debruary 1992 were invalid, arguing that theg ha
been ordered merely by standard-form written im$tons without any reference to the offences
justifying the telephone tapping. The IndictmentiBion dismissed the application in a judgment ®f 2

May 1993.

The applicant appealed on a point of law, relyintely on a violation of Article 8 of the European
Convention on Human Rights. In a judgment of 27t&aper 1993 the Court of Cassation affirmed the

- The text of the Convention Articles mentionedtiis release is appended.
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decision appealed against. It held that “the appliddad ndocus standito challenge the manner in

which the duration of the monitoring of a third {y& telephone line was extended” and that
accordingly “the grounds of appeal, which conteljtfde grounds on which the Indictment Division
[had] wrongly considered it must examine [the] alins of invalidity and subsequently dismissed
them, [were] inadmissible”.

B. Proceedings before the European Commission of wan Rights

The application to the Commission, which was lodged February 1994, was declared admissible on
2 September 1996.

Having attempted unsuccessfully to secure a frieadttlement, the Commission adopted a report on 1
July 1997 in which it established the facts andreggped the opinion that there had been a violation
Article 8 of the Convention (20 votes to 12) andttit was unnecessary to examine the case under
Article 13 of the Convention (27 votes to 5).

It referred the case to the Court on 22 Septem®gr.1

Il. SUMMARY OF THE JUDGMENT ?

A. Article 8 of the Convention

1. Whether there had been any inteference

The Court pointed out that as telephone conversatigere covered by the notions of “private lifetlan
“correspondence” within the meaning of Article Be tadmitted measure of interception had amounted
to “interference by a public authority” with theeggise of a right secured to the applicant in pasly

1 of that Article. In that connection, it was dfle importance that the telephone tapping in daest
had been carried out on the line of a third party.

[See paragraph 21 of the judgment.]

2. Justification for the interference

(a) Had the interference been “in accordance withhe law”?

(i) Whether there had been a statutory basis imEhelaw

The Court noted that the investigating judge hatead the telephone tapping in question on thesbasi
of Articles 100 et seq. of the Code of Criminal é&dure.

The interference complained of had therefore hsigiatory basis in French law.
[See paragraphs 24-25 of the judgment.]

(i) “Quality of the law”

2 This summary by the registry does not bind the Cour
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The second requirement which derived from the ghtasaccordance with the law” — the accessibility
of the law — did not raise any problem in the instase.

The Court considered, as the Commission had dbae Articles 100 et seq. of the Code of Criminal
Procedure, inserted by the Act of 10 July 1991hendonfidentiality of telecommunications messages,
laid down clear, detailed rules and specified gitifficient clarity the scope and manner of exeroise
the relevant discretion conferred on the publidatities.

[See paragraphs 26-28 of the judgment.]
(b) Purpose and necessity of the interference

The Court considered that the interference had blesigned to establish the truth in connection with
criminal proceedings and therefore to prevent disor

It remained to be ascertained whether the intenterdad been “necessary in a democratic society” fo
achieving those objectives. The Court accordinglgl to ascertain whether an “effective control” had
been available to Mr Lambert to challenge the tabee tapping to which he had been made subject.

It noted firstly that the Court of Cassation injiisigment of 27 September 1993 had gone beyond the
ground relied on by the applicant concerning themsion of the duration of the telephone tapping) an
had held that a victim of the tapping of a teleghdine not his own had no standing to invoke the
protection of national law or Article 8 of the Camtion. It had concluded that in the instant case t
Indictment Division had been wrong to examine tbgections of invalidity raised by the applicant as
the telephone line being monitored had not beewis

Admittedly, the applicant had been able to avaitgelf of a remedy in respect of the disputed pmint
the Indictment Division, which had held that thgastigating judge’s extension of the duration @& th
telephone tapping had been in accordance with lastit00 et seq. of the Code of Criminal Procedure,
and it was not the Court’s function to express pimion on the interpretation of domestic law, which
was primarily for the national courts to interprefowever, the Court of Cassation, the guardian of
national law, had criticised the Indictment Divisifor having examined the merits of Mr Lambert’s
application.

As the Court had already said, the provisions eflthw of 1991 governing telephone tapping satisfied
the requirements of Article 8 of the Convention ahdse laid down in the Kruslin and Huvig
judgments. However, it had to be recognised thatGourt of Cassation’s reasoning could lead to
decisions whereby a very large number of peopleweprived of the protection of the law, namely all
those who had conversations on a telephone lirer ¢itlan their own. That would in practice render th
protective machinery largely devoid of substance.

That had been the case with the applicant, whanlbaénjoyed the effective protection of nationav,la
which did not make any distinction according to sédine was being tapped.

The Court therefore considered that the applicadtrot had available to him the “effective contrial”
which citizens were entitled under the rule of amd which would have been capable of restrictimg th
interference in question to what was “necessagydiemocratic society”.
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There had consequently been a violation of Arictd the Convention (unanimously).
[See paragraphs 29-41 of the judgment and poifithecoperative provisions.]
B. Article 13 of the Convention

In view of the preceding conclusion, the Court dat consider that it needed to rule on the complain
in question (unanimously).

[See paragraphs 42-43 of the judgment and poifitt2ecoperative provisions.]
C. Article 50 of the Convention

1. Non-pecuniary damage

Mr Lambert had sought 500,000 French francs (FBFnhbn-pecuniary damage.

The Court considered that the applicant had un@gngustained non-pecuniary damage and awarded
him the sum of FRF 10,000 under this head (unanshydu

2. Costs and expenses

The applicant had also claimed FRF 15,000 in rdspét¢he costs and expenses incurred in the
proceedings before the Court.

Making its assessment on an equitable basis afdref¢rence to its usual criteria, the Court awdrde
the sum claimed (unanimously).

[See paragraphs 45, 48, 49 and 52 of the judgmnmehpaints 3 and 4 of the operative provisions.]

Judgment was given by a Chamber composed of nidgeg) namely Mr R. Bernhardt (German),
President Mr L.-E. Pettiti (French), Mr A. Spielmann (Lux&uorger), Mr N. Valticos (Greek), Sir
John Freeland (British), Mr L. Wildhaber (Swiss)r Kl Jungwiert (Czech), Mr M. Voicu (Romanian)
and Mr V. Butkevych (Ukrainian), and also of Mr Petzold,Registrar and Mr P.J. Mahoneeputy
Registrar

The judgment will be published shortly Reports of Judgments and Decisidri#98 (obtainable from
Carl Heymanns Verlag KG, Luxemburger Stral3e 4480DB39 KoIn). Judgments are available on the
day of delivery on the Court’s internet siteww.dhcour.coe.fr).

Subject to his duty of discretion, the Registraresponsible under the Rules of Court for replying
requests for information concerning the work of @aurt, and in particular to enquiries from thegste
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15.Eur. Court HR, Amann v. Switzerland judgmermtf 16 February 2000, application no. 27798/95
(Violation of Article 8 of the Convention). Recordng a telephone conversation concerning
business activities, and creation of a card indexna storing of data, both by the Public
Prosecutor.

116
16.02.00

Press release issued by the Registrar
JUDGMENT IN THE CASE OF AMANN v. SWITZERLAND

In a judgment delivered at Strasbourg on 16 Felr@@00 in the case of Amann v. Switzerland, the
European Court of Human Rights held unanimously tinere had been a violation of Article 8 (right
to respect for private life and correspondencethef European Convention on Human Rights. It also
held unanimously that there had not been a violatioArticle 13 (right to an effective remedy) biet
Convention. Under Article 41 (just satisfaction) tbe Convention, the Court awarded the applicant
7,082.15 Swiss francs for legal costs and expenses.

1. Principal facts

The applicant, Hermann Amann, a Swiss national, wasn in 1940 and lives in Berikon
(Switzerland).

In the early 1980s the applicant, who is a busmess imported depilatory appliances into Switzedlan
which he advertised in magazines. On 12 Octobefli B98&oman telephoned the applicant from the
former Soviet embassy in Berne to order a "Perma€kk depilatory appliance. That telephone call
was intercepted by the Federal Public Prosecutoffce ("the Public Prosecutor’s Office™), which
then requested the Intelligence Service of thecpobf the Canton of Zirich to carry out an
investigation into the applicant.

In December 1981 the Public Prosecutor’'s Offickedilin a card on the applicant for its national
security card index on the basis of the report drayw by the Zirich police. In particular, the card
indicated that the applicant had been "identifiedaacontact with the Russian embassy" and was a
businessman. It was numbered (1153:0) 614, tha¢ coeaning "communist country” (1), "Soviet
Union" (153), "espionage established" (0) and 'masicontacts with the Eastern block” (614).

In 1990 the applicant learned of the existencenefdard index kept by the Public Prosecutor’s @ffic
and asked to consult his card. He was provided avphotocopy in September 1990, but two passages
had been blue-pencilled.

After trying in vain to obtain disclosure of theublpencilled passages, the applicant filed an
administrative-law action with the Federal Courguesting,inter alia, 5,000 Swiss francs in
compensation for the unlawful entry of his partarslin the card index kept by the Public Prosetutor
Office. In a judgment of 14 September 1994, whiadswerved on 25 January 1995, the Federal Court
dismissed his action on the ground that the apmiibad not suffered a serious infringement of his
personality rights.
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2. Procedure and composition of the Court

The application was lodged with the European Comimisof Human Rights on 27 June 1995. Having
declared the application admissible, the Commissidapted a report on 20 May 1998 in which it
expressed the opinion that there had been a \oaolati Article 8 (nine votes to eight) and that ther
had not been a violation of Article 13 (unanimousyeferred the case to the Court on 24 November
1998.

Judgment was given by the Grand Chamber of 17 gjdgemposed as follows:

Elisabeth Palm (Swedish), President, Luzius Wildhaber (Swiss), Luigi Ferrari Bravo (ltalian),
GaukurJorundsson (Icelandic), LuciusCaflisch (Swiss), IrenelCabral Barreto (Portuguese), Jean-
Paul Costa (French), Willi Fuhrmann (Austrian), Karel Jungwiert (Czech), MarcFischbach
(Luxemburger), BostjanZupancic (Slovenian), NinaVajic (Croatian), JohnHedigan (Irish),
Wilhelmina Thomassen (Dutch), MargaritaTsatsa-Nikolovska (FYROMacedonia), Egild evits
(Latvian), KristagTraja (Albanian),Judges and also Michelde Salvig Registrar,

3. Summary of the judgment
Complaints

The applicant complained that the interception hed telephone call on 12 October 1981 and the
creation by the Public Prosecutor's Office of adcan him and the storage of that card in the
Confederation’s card index had violated Article f8tlee European Convention on Human Rights. He
also complained that he had not had an effectineedy within the meaning of Article 13 of the
Convention to obtain redress for the alleged viotet.

Decision of the Court

Article 8 of the Convention

(a) as regards the telephone call

The Court considered that the measure in questiamely the interception by the Public Prosecutor’s
Office of the telephone call of 12 October 1981 ,0anted to an interference with the applicant’s
exercise of his right to respect for his privafe &nd his correspondence.

The Court pointed out that such interference breddirticle 8 unless it was "in accordance with the
law", pursued one or more of the legitimate ainierred to in paragraph 2 of that provision and was,
in addition, necessary in a democratic societyctoewve those aims.

In determining the issue of lawfulness, the Coad b examine whether the impugned measure had a
legal basis in domestic law and whether it was sgibée and foreseeable to the person concerned. A
rule was "foreseeable" if it was formulated witHfient precision to enable any individual — ifete

be with appropriate advice — to regulate their embdWith regard to secret surveillance measures, t
Court reiterated that the "law" had to be partidyldetailed.

The Court noted in the instant case that Articlef the Federal Council’'s Decree of 29 April 1958 on
the Police Service of the Federal Public Prosemufffice and section 17(3) of the Federal Criminal
Procedure Act ("FCPA"), on which the Governmentiectland according to which the Public

Prosecutor’s Office "shall provide an investigatiand information service in the interests of the
Confederation’s internal and external security”,revevorded in terms too general to satisfy the
requirement of "foreseeability”. As regards sedi66 et seq. FCPA, which governed the monitoring
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of telephone communications, the Government werablento establish that the conditions of
application of those provisions had been compliéth.wihe Court went on to observe that, in the
Government’s submission, the applicant had not likersubject of the impugned measure, but had
been involved "fortuitously” in a telephone conwetien recorded in the course of a surveillance
measure taken against a third party. The primargobbof sections 66 et seq. FCPA was the
surveillance of persons suspected or accused in@ or major offence or even third parties presdime
to be receiving information from or sending it tach persons, but those provisions did not spedlifica
regulate in detail the case of persons not falimg any of those categories.

The Court concluded, in the light of the foregoittmat the interference had not been "in accordance
with the law". Accordingly, there had been a vimatof Article 8 of the Convention.

(b) as regards the card

The Court reiterated firstly that the storing otalaelating to the "private life" of an individuél|
within the application of Article 8 § 1 of the Caemttion. It pointed out in this connection that teem
"private life" must not be interpreted restrictiyel

In the present case the Court noted that a cardéewl filled in on the applicant on which it waatet,
inter alia, that he was a businessman and a "contact witRtlssian embassy". The Court found that
those details undeniably amounted to data relatmgthe applicant’'s "private life" and that,
accordingly, Article 8 was applicable.

The Court then reiterated that the storing by alipuduthority of data relating to an individual
amounted in itself to an interference within theamag of Article 8. The subsequent use of the store
information had no bearing on that finding and &sanot for the Court to speculate as to whether the
information gathered was sensitive or not or aswioether the person concerned had been
inconvenienced in any way.

The Court noted that in the present case it hadoeeh disputed that a card containing data on the
applicant’s private life had been filled in by thHeublic Prosecutor’'s Office and stored in the

Confederation’s card index. There had thereforenl@einterference with the applicant’s exercise of
his right to respect for his private life.

Such interference breached Article 8 unless it Virasiccordance with the law", pursued one or more
of the legitimate aims referred to in paragrapm@ was, in addition, necessary in a democratice$pci
to achieve those aims.

The Court observed that in the instant case thal Ipgpovisions relied on by the Government, in
particular the Federal Council's Decree of 29 A@8I58 on the Police Service of the Federal Public
Prosecutor’s Office, the Federal Criminal Procedlict and the Federal Council’s Directives of 16
March 1981 applicable to the Processing of Pers@ah in the Federal Administration, did not
contain specific and detailed provisions on théngang, recording and storing of information. Is@l
pointed out that domestic law, particularly sect&fi{lter) FCPA, expressly provided that documents
which were no longer "necessary" or had becomepgmeless” had to be destroyed; the authorities had
failed to destroy the data they had gathered onaff@dicant after it had become apparent, as the
Federal Court had pointed out in its judgment ofSkeptember 1994, that no criminal offence was
being prepared.
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The Court concluded, in the light of the foregoitigat there had been no legal basis for the creatio
the card on the applicant and its storage in thef&tieration’s card index. Accordingly, there hadrbe
a violation of Article 8 of the Convention.

Article 13 of the Convention

The Court reiterated that Article 13 of the Conwamtrequires that any individual who considers

himself injured by a measure allegedly contrarythte Convention should have a remedy before a
national authority in order both to have his cladectided and, if appropriate, to obtain redresst Tha
provision did not, however, require the certaintydavourable outcome.

The Court noted that in the instant case the applizas able to consult his card as soon as hel aske
do so in 1990. It also observed that the applibadtcomplained in his administrative-law actiorthia
Federal Court that there had been no legal basish® interception of the telephone call and the
creation of his card and, secondly, that he hadnuadffective remedy against those measures. in tha
connection the Court reiterated that the FederairCuad had jurisdiction to rule on those compkint
and had duly examined them.

The Court concluded, in the light of the foregoitizat the applicant had therefore had an effective
remedy under Swiss law. Accordingly, there hadb®an a violation of Article 13 of the Convention.

Article 41 of the Convention

The applicant did not allege any pecuniary dambigevever, he claimed 1,000 Swiss francs (CHF) for
non-pecuniary damage.

The Court held that the non-pecuniary damage haa elequately compensated by the finding of
violations of Article 8 of the Convention.

The applicant also claimed CHF 7,082.15 in respédiis costs and expenses for the proceedings
before the Convention institutions.

The Court considered that the claim for costs axpkeses was reasonable and that it should be
allowed in full.
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16.Eur. Court HR, Rotaru v. Romaniajudgment of 4 May 2000, application no. 28341/95
(Violation of Articles 8 and 13 of the Convention).Storing and use of personal data held by
the Romanian intelligence services and absence bktpossibility of refuting their accuracy.
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Press release issued by the Registrar
JUDGMENT IN THE CASE OF ROTARU v. ROMANIA

In a judgment delivered at Strasbourg on 4 May 2@0be case of Rotaru v. Romania, the European
Court of Human Rights held by 16 votes to 1 tharehhad been wolation of Article 8 (right to
respect for private life) of the European Convamtim Human Rights and unanimously that there had
been aviolation of Article 13 (right to an effective remedynd Article 6 (right to a fair trial) of the
Convention. Under Article 41 (just satisfaction) tbe Convention, the Court awarded the applicant
63,450 French francs for pecuniary and non-pecymiamage and for legal costs and expenses.

1. Principal facts
The applicant, Aurel Rotaru, a Romanian nationals Wworn in 1921 and lives in Barlad (Romania).

In 1992 the applicant, who in 1948 had been seatktw a year’s imprisonment for having expressed
criticism of the communist regime established i@,9brought an action in which he sought to be
granted rights that Decree no. 118 of 1990 affopgkydons who had been persecuted by the communist
regime. In the proceedings which followed in thel&# Court of First Instance, one of the defendants
the Ministry of the Interior, submitted to the cbar letter sent to it on 19 December 1990 by the
Romanian Intelligence Service, which contained, mgnother things, information about the applicant’s
political activities between 1946 and 1948. Accogdio the same letter, Mr Rotaru had been a member
of the Christian Students’ Association, an extreiglet-wing "legionnaire” movement, in 1937.

The applicant considered that some of the infoimnain question was false and defamatory — in
particular, the allegation that he had been a membdhe legionnaire movement — and brought
proceedings against the Romanian Intelligence &sndlaiming compensation for the non-pecuniary
damage he had sustained and amendment or destrattiee file containing the untrue information.€Th
claim was dismissed by the Béarlad Court of Firstdnce in a judgment that was upheld by the Bushare
Court of Appeal on 15 December 1994. Both courtd thet they had no power to order amendment or
destruction of the information in the letter of D@cember 1990 as it had been gathered by the State’
former security services, and the Romanian Inetige Service had only been a depositary.

In a letter of 6 July 1997 the Director of the Raomaa Intelligence Service informed the Ministry of
Justice that after further checks in their regssteappeared that the information about being enbe
of the "legionnaire™ movement referred not to tpplecant but to another person of the same name.

In the light of that letter the applicant soughtewview of the Court of Appeal’s judgment of 15
December 1994 and claimed damages. In a decisidb dlovember 1997 the Bucharest Court of
Appeal quashed the judgment of 15 December 1994laddred the information about the applicant’s
past membership of the "legionnaire™ movement andl void. It did not rule on the claim for damages.
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2. Procedure and composition of the Court

The application was lodged with the European Corsimisof Human Rights on 22 February 1995.
Having declared the application admissible, the @sgion adopted a report on 1 March 1999 in
which it expressed the unanimous opinion that the@ been a violation of Articles 8 and 13 of the
Convention. It referred the case to the Court dnrge 1999. The applicant also brought the casedefo
the Court on 20 June 1999.

Under the transitional provisions of Protocol Na.ttb the Convention, a panel of the Grand Chamber
decided on 7 July 1999 that the case would be haattle Grand Chamber. On 19 January 2000 the
Grand Chamber held a public hearing.

Judgment was given by the Grand Chamber of 17 gjdgemposed as follows:

LuziusWildhaber (Swiss),President ElisabethPalm (Swedish), Antonid?astor Ridruejo (Spanish),
Giovanni Bonello (Maltese), JerzyMakarczyk (Polish), RizaTurmen (Turkish), Jean-PauCosta
(French), Francois@ulkens (Belgian), VieraStraznicka (Slovakian), Peekorenzen (Danish), Marc
Fischbach(Luxemburger), VolodymyButkevych (Ukrainian), Joseasadevall(Andorran), Andras
Baka (Hungarian), RaitMaruste (Estonian), Snejan8otoucharova (Bulgarian), Judges Renate
Weber (Romanian)ad hocJudge and also Michelde Salvig Registrar.

3. Summary of the judgment
Complaints

The applicant complained of an infringement of hight to private life in that the Romanian
Intelligence Service held a file containing infoima on his private life and that it was impossitite
refute the untrue information. He relied on Arti@l®f the European Convention on Human Rights. He
also complained of the lack of an effective rembdfore a national authority which could rule on his
application for amendment or destruction of the fibntaining untrue information and of the courts’
refusal to consider his applications for costs dachages, which he said infringed his right to aricou
He relied on Articles 13 and 6 of the Convention.

Decision of the Court

The Government’s preliminary objections

(i) Applicant’s victim status

The Court noted that the applicant complained efttblding of a secret register containing inforoati
about him, whose existence had been publicly rededlring judicial proceedings. It considered that
he could on that account claim to be the victina @folation of the Convention.

As to the Bucharest Court of Appeal’'s judgment &f Rovember 1997, assuming that it could be
considered that it did to some extent afford theliapnt redress for the existence in his file of
information that proved false, the Court took thewthat such redress was only partial and thatlat
events it was insufficient under the case-law foride him of his status of victim.

The Court concluded that the applicant could clenbe a "victim” for the purposes of Article 34 of
the Convention.

(i) Exhaustion of domestic remedies
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As to the Government’s submission that the apptibad not exhausted domestic remedies, because he
had not brought an action based on Decree no. 34/&@8 natural and legal persons, the Court noted
that there was a close connection between the @Govart’'s argument on this point and the merits of
the complaints made by the applicant under Artldeof the Convention. It accordingly joined this
objection to the merits.

Avrticle 8 of the Convention

The Court noted that the RIS’s letter of 19 Decemf#90 contained various pieces of information
about the applicant’s life, in particular his sesli his political activities and his criminal redpsome

of which had been gathered more than fifty yearieealn the Court’s opinion, such information,
when systematically collected and stored in alidéd by agents of the State, fell within the scope
"private life" for the purposes of Article 8 § 1thile Convention. Article 8 consequently applied.

The Court considered that both the storing of thidrmation and the use of it, which were coupled
with a refusal to allow the applicant an opportynid refute it, had amounted to interference with h
right to respect for family life as guaranteed hyide 8 § 1.

If it was not to contravene Article 8, such inteeiece had to have been "in accordance with the, law"
pursue a legitimate aim under paragraph 2 andhduriore, be necessary in a democratic society in
order to achieve that aim.

In that connection, the Court noted that in itsgjnegnt of 25 November 1997 the Bucharest Court of
Appeal had confirmed that it was lawful for the RIS hold the information as depositary of the

archives of the former security services. That ¢edn, the Court could conclude that the storing of
information about the applicant’s private life Haat a basis in Romanian law.

As regards the requirement of foreseeability, tlrir€noted that no provision of domestic law laid
down any limits on the exercise of those powersisTHor instance, domestic law did not define the
kind of information that could be recorded, theegaties of people against whom surveillance
measures such as gathering and keeping informetiold be taken, the circumstances in which such
measures could be taken or the procedure to bmmet. Similarly, the Law did not lay down limits on
the age of information held or the length of timoeWhich it could be kept.

Section 45 empowered the RIS to take over for gend use the archives that had belonged to the
former intelligence services operating on Romaméaritory and allowed inspection of RIS documents
with the Director's consent. The Court noted theg $ection contained no explicit, detailed provisio
concerning the persons authorised to consult tles, fthe nature of the files, the procedure to be
followed or the use that could be made of the imfaron thus obtained.

It also noted that although section 2 of the Lawpewered the relevant authorities to permit
interferences necessary to prevent and countdmats to national security, the ground allowinghsu
interferences was not laid down with sufficientgiseon.

The Court also noted that the Romanian systemdtireging and archiving information did not provide
any safeguards, no supervision procedure beingigedvby Law no. 14/1992, whether while the
measure ordered was in force or afterwards.

That being so, the Court considered that domeaticdid not indicate with reasonable clarity thepsco
and manner of exercise of the relevant discretionfazred on the public authorities. The Court
concluded that the holding and use by the RIS fafrination on the applicant’s private life had not
been "in accordance with the law", a fact that iseff to constitute a violation of Article 8.
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Furthermore, in the instant case that fact prevktite Court from reviewing the legitimacy of thenai
pursued by the measures ordered and determininthemiey had been — assuming the aim to have
been legitimate — "necessary in a democratic sgciet

There had consequently been a violation of Ari&le

Article 13 of the Convention

The Court noted that Article 54 of the decree pitedi for a general action in the courts, designed to
protect non-pecuniary rights that had been unldwfirfringed. The Bucharest Court of Appeal,
however, had indicated in its judgment of 25 Noveni997 that the RIS was empowered by domestic
law to hold information on the applicant that cafre@m the files of the former intelligence services.
The Government had not established the existenaaytlomestic decision that had set a precedent in
the matter. It had therefore not been shown thett suremedy would have been effective. That being
so, the relevant preliminary objection by the Goweent had to be dismissed.

As to the machinery provided in Law no. 187/199&uwming that the council provided for was set up,
the Court noted that neither the provisions reliedby the respondent Government nor any other
provisions of that law made it possible to chalketige holding, by agents of the State, of infororati
on a person’s private life or the truth of suchomfation. The supervisory machinery established by
sections 15 and 16 related only to the disclosdranformation about the identity of some of the
Securitatés collaborators and agents.

The Court had not been informed of any other promi®f Romanian law that made it possible to
challenge the holding, by the intelligence serviagsnformation on the applicant’s private life tr
refute the truth of such information.

The Court consequently concluded that the applicadtbeen the victim of a violation of Article 13.

Avrticle 6 of the Convention

The applicant’s claim for compensation for non-peaty damage and costs was a civil one within the
meaning of Article 6 8§ 1, and the Bucharest Cotidgpeal had had jurisdiction to deal with it.

The Court accordingly considered that the Couampbeal’s failure to consider the claim had infridge
the applicant’s right to a fair hearing within timeaning of Article 6 § 1.

There had therefore been a violation of Article B & the Convention also.

Article 41 of the Convention

The Court therefore considered that the eventsugsiipn had entailed serious interference with Mr
Rotaru’s rights and that the sum of FRF 50,000 wadlord fair redress for the non-pecuniary damage
sustained.

The Court awarded the full amount claimed by thgliapnt, that is to say FRF 13,450, less the sum
already paid by the Council of Europe in legal aid.

Judges Wildhaber, Lorenzen and Bonello expresspdra opinions and these are annexed to the
judgment. Judges Makarczyk, Turmen, Costa, Tulk@asadevall and Weber joined the opinion of
Judge Wildhaber.
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17.Eur. Court HR, M.G v. the United Kingdom judgmendf 24 September 2002, no. 39393/98
(Violation of Article 8 of the Convention) Requestd access to his social service records.
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Press release issued by the Registrar

CHAMBER JUDGMENTS CONCERNING
FINLAND AND THE UNITED KINGDOM,

The European Court of Human Rights has today edtifn writing four Chamber judgments, none of
which is final.[fn]

Section 2

(2) M.G. v. the United Kingdonino. 39393/98Yiolation Article 8

M.G., a United Kingdom national, was born in 196l dives in Leicester. He was in local authority
voluntary care from: 8 September to 6 November 1961February to 20 July 1962, 26 October to 23
December 1962, 4 April 1963 to 4 April 1966 andJa@uary to 8 April 1967. During these periods his
mother was receiving periodic psychiatric treatmamd his father had some difficulty coping with the
children on his own. M.G. had contact with bothgueis while in care.

By letter dated 10 April 1995, the applicant reqaedsaccess to his social service records. By ketter
dated 5 and 9 June 1995, he requested specifiomatmn including whether he had ever been on the
"risk register”, whether his father had been ingaséd or convicted of crimes against children and
about the responsibility of the local authority &ruse he had suffered as a child.

By letter dated 12 June 1996 to the local authdhgyapplicant’s legal representatives noted that t
applicant had been provided with summary inforrratad certain documents. They requested that he
be allowed full access to his file. In reply, tloedl authority indicated that the social servioeords

had been created prior to the entry into forcehef Access to Personal Files Act 1987. Further ¢o th
applicant’s queries, the local authority confirmtédt there were no detailed records relating to him
after 1967 and little mention of ill-treatment.

In his letter of 21 January 1997, the applicantestdhat he was undergoing counselling for abuse he
had received as a child and that he had consubtézitars about a negligence action against thalloc
authority. He requested specific information abaliggations of ill-treatment made in November 1966
and about his being abused by his father for eyglars thereafter. The local authority responded by
letter dated 17 February 1997, referring the appli¢o the information already provided in 1995 and
to the differences between social work standardspancedures in 1997 and in the 1960s.

The applicant complained, in particular, about etadhte disclosure by the local authority of hisaloc
service records, records which related to his tpent in local authority care. He pointed out that
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had not yet received all his social service recamid referred, in particular, to the period fromrikp
1967 - 1976 for which he has received no recordstsdever. He maintained that the failure to allow
him unimpeded access to all social service recoel#ding to him during those periods constituted a
violation of Article 8 (right to respect for privaand family life).

The Court noted that one of the main reasons tpkcapt sought access to his records was his gncer
belief that he had been physically abused when dee avchild by his father and his need to obtain as
much information as possible about that period ridlep to come to terms with the emotional and
psychological impact of any such abuse and to wtaed his own subsequent and related behaviour.

The Court observed that the applicant was onlyrgiireited access to his records in 1995, compared
to the records submitted to the Court by the Unk@&agdom Government. In addition, he had no
statutory right of access to those records or dledication by way of a binding circular or legista

of the grounds upon which he could request accesballenge a denial of access. Most importantly,
he had no appeal against a refusal of access tandependent body. The records disclosed by the
Government demonstrated the need for such an indepé appeal, given that significant portions of
the records were blanked out and certain docuntexdseen retained on the basis that non-disclosure
was justified by the duty of confidence to thirdtpes.

In such circumstances, the Court concluded thaethad been a failure to fulfil the positive obtiga

to protect the applicant’s private and family liferespect of his access to his social servicerdsco
from April 1995. However, from 1 March 2000 (theelaf entry into force of the Data Protection Act
1998) the applicant could have, but had not, agoetd an independent authority against the non-
disclosure of certain records on grounds of a adtgonfidentiality to third parties. Accordinglyhe
Court held, unanimously, that there had been aatianl of Article 8 in respect of the applicant’s
access, between April 1995 and 1 March 2000, tedugal service records. The applicant was awarded
4,000 euros (EUR) for non-pecuniary damage. (THgment is available only in English.)
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18.Eur. Court HR, Taylor-Sabori v. the United Kingdonjudgment of 22 October 2002, no.
47114/99 (Violation of Articles 8 and 13 of the Carention) Interception of pager messages by
the police and subsequent reference to them at ttieal.
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Press release issued by the Registrar

CHAMBER JUDGMENTS CONCERNING
ROMANIA, TURKEY AND THE UNITED KINGDOM

The European Court of Human Rights has today edtifi writing the following six Chamber
judgments, none of which is final [fn

Section 2

(3) Taylor-Sabori v. the United Kingdorfno. 47114/99)/iolation Article 8 & Violation Article 13

Sean-Marc Taylor-Sabori is a United Kingdom natlofetween August 1995 and the applicant’s
arrest on 21 January 1996, he was kept under pslioeeillance. Using a "clone" of the applicant’s
pager, the police were able to intercept messagess him.

The applicant was arrested and charged with ccagpito supply a controlled drug. The prosecution
alleged that he had been a principal organiserh& importation to the United Kingdom from
Amsterdam of over 22,000 ecstasy tablets worthaypmately GBP 268,000. He was tried, along with
a number of alleged co-conspirators, at Bristov@r&ourt in September 1997.

Part of the prosecution case against the applmamtisted of the contemporaneous written notekeof t
pager messages, which had been transcribed bylice.prhe applicant’s counsel submitted that these
notes should not be admitted in evidence becawsedlice had not had a warrant under section 2 of
the Interception of Communications Act 1985 for ierception of the pager messages. However, the
trial judge ruled that, since the messages had traesmitted via a private system, the 1985 Act did
not apply and no warrant had been necessary.

The applicant pleaded not guilty. He was convi@ed sentenced to ten years’ imprisonment.

The applicant appealed against conviction and seateOne of the grounds was the admission in
evidence of the pager messages. The Court of Apgesthissing the appeal on 13 September 1998,
upheld the trial judge’s ruling that the messages leen intercepted at the point of transmissiothen
private radio system, so that the 1985 Act did aygply and the messages were admissible despite
having been intercepted without a warrant.

The applicant complained, principally, under AggI8 (right to respect for private and family lige)d
13 (right to an effective remedy) that the inteteap of his pager messages by the police and
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subsequent reference to them at his trial amoutatexh unjustified interference with his privateelif
and correspondence which was not "in accordande tivt law" and in respect of which there was no
remedy under English law.

The European Court of Human Rights noted thathattime of the events in question, there was no
statutory system to regulate the interception ofgepamessages transmitted via a private

telecommunication system. It followed, as the Gowegnt had accepted, that the interference was not
"in accordance with the law". The Court, therefdreld, unanimously, that there had been a violation

of Article 8.

Concerning Article 13, the Court recalled thatts finding in the cas&han v. the United Kingdom
(application no. 35394/97, judgment 12/5/2000)cilcumstances similar to those in the applicant’s
case, the courts in the criminal proceedings wetecapable of providing a remedy because, although
they could consider questions of the fairness ofitichg the evidence in the criminal proceedings, i
was not open to them to deal with the substan¢beo€Convention complaint that the interference with
the applicant’s right to respect for his private Wwas not "in accordance with the law"; still lets
grant appropriate relief in connection with the gdamt. As it did not appear that there was arheot
effective remedy available to Mr Taylor-Sabori fbis Article 8 complaint, the Court held,
unanimously, that there had been a violation ofckatl3.

The Court further held unanimously that the findaoi@ violation constituted sufficient just satistian

for any non-pecuniary damage sustained by the @ggliand awarded him EUR 4,800 for costs and
expenses. (The judgment is in English only.)
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19.Eur. Court HR, Allan v. the United Kingdom judgmeraf 5 November 2002, application no.
48539/99 (Violation of Articles 6, 8, and 13 of th€onvention) The use of covert audio and
video surveillance within a prison cell and the pi$on visiting area.

5.11.2002
Press release issued by the Registrar
CHAMBER JUDGMENTS CONCERNING:

AUSTRIA, BELGIUM, CYPRUS, THE CZECH REPUBLIC, FINLA ND, FRANCE, ITALY,
THE NETHERLANDS, POLAND, SWITZERLAND AND THE UNITED KINGDOM

The European Court of Human Rights has today edtifn writing the following 11 Chamber
judgments, none of which is final.[fh1

Section 2

(11) Allan v. the United Kingdon(no. 48539/99)
* Violation Article 8 Violation Article 6 ViolationArticle 13

Richard Roy Allan is a United Kingdom national. ©n about 20 February 1995, an anonymous
informant told the police that Mr Allan had beervaived in the murder of David Beesley, a store
manager, who was shot dead in a Kwik-Save supeeharlGreater Manchester on 3 February 1995.

On 8 March 1995, the applicant was arrested fomtbeder. In the police interviews which followed,
the applicant availed himself of his right to remailent.

Around this time, recordings were made of the appli’'s conversations with his female friend while
in the prison visiting area and with his co-accusetthe prison cell they shared.

On 23 March 1995, H., a long-standing police infanthwith a criminal record, was placed in the

applicant’s cell for the purpose of eliciting infioation from the applicant. The applicant maintaires

H. had every incentive to inform on him. Telepha@oaversations between H. and the police included
comments by the police instructing H. to "push Hon what you can” and disclosed evidence of
concerted police coaching. After 20 April 1995, desociated regularly with the applicant, who was
remanded at Strangeways Prison.

On 25 July 1995, in a 59-60 page witness statent&ntlaimed that the applicant had admitted his
presence at the murder scene. This asserted admisas not part of the recorded interview and was
disputed. No evidence, other than the alleged edoms, connected the applicant with the killing of
Mr Beesley.

90



On 17 February 1998 the applicant was convicteshwider before the Crown Court at Manchester by
a 10-2 majority and sentenced to life imprisonmelgt.appealed unsuccessfully.

The applicant complained of the use of covert awadid video surveillance within his cell, the prison
visiting area and upon a fellow prisoner and of ke of materials gained by these means at hls tria
He relied on Articles 6 (right to a fair trial), @ight to respect for private life) and 13 (riglt &n
effective remedy).

Recalling that, at the relevant time, there exigtedstatutory system to regulate the use of covert
recording devices by the police, the European Caiuduman Rights held, unanimously, that there had
been violations of Article 8 concerning the us¢hafse devices.

The Government having accepted that the applicanhat enjoy an effective remedy in domestic law
at the relevant time in respect of the violatiohgise right to private life under Article 8, the @ also
held, unanimously, that there had been a violatfofrticle 13.

Concerning the complaint under Article 6, the Cowoted that, in his interviews with the police
following his arrest, the applicant had, on theieghof his solicitor, consistently availed himsetfhis
right to silence.

H., who was a longstanding police informer, hadnbpkaced in the applicant’s cell and later at the
same prison for the specific purpose of eliciting the applicant information implicating him ineth
offences of which he was suspected. The evidendacad at the applicant’s trial showed that the
police had coached H. The admissions allegedly rogdbe applicant to H. were not spontaneous and
unprompted statements volunteered by the applitamtwere induced by the persistent questioning of
H., who, at the instance of the police, had chdadeheir conversations into discussions of thedaur

in circumstances which could be regarded as thetifumal equivalent of interrogation, without any of
the safeguards of a formal police interview, inahgothe attendance of a solicitor and the issuinthe
usual caution.

The Court considered that the applicant would hagen subject to psychological pressures which
impinged on the "voluntariness" of the disclosuleg he had allegedly made to H.: he was a sugpect
a murder case, in detention and under direct pressam the police in interrogations about the
murder, and would have been susceptible to pemusitake H., with whom he shared a cell for some
weeks, into his confidence. In those circumstanitesinformation gained by the use of H. in thisywa
might be regarded as having been obtained in defiahthe will of the applicant and its use atltioa
have impinged on the applicant’s right to silenod a@rivilege against self-incrimination. The Court,
therefore, held, unanimously, that there had beeiolation of Article 6 concerning the admission at
the applicant’s trial of the evidence obtained tigio the informer H.

The Court awarded the applicant EUR 1,642 for necupiary damage and EUR 12,800 for costs and
expenses. (The judgment is in English only.)
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20.Eur. Court HR, A. v. the United Kingdom judgment df7 July 2032n0. 63737/00 (violation of
Article 8 of the Convention). Use of videotape byhe Police for identification and prosecution
purposes.
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Press release issued by the Registrar
CHAMBER JUDGMENTS CONCERNING ITALY AND THE UNITED K INGDOM

The European Court of Human Rights has today edtiin writing the following Chamber judgments,
none of which is final.[fh

7) Perry v. the United Kingdortno. 63737/00)iolation Article 8
Videotaping for identification purposes

The applicant, Stephen Arthur Perry, is a UK natlpborn in 1964 and currently detained in HM
Prison Brixton. He was arrested on 17 April 1997camnection with a series of armed robberies of
mini-cab drivers in and around Wolverhampton anéased pending an identification parade. When he
failed to attend that and several further iderdifien parades, the police requested permissiodanyv
him covertly.

On 19 November 1997 he was taken to the policeoat&h attend an identity parade, which he refused
to do. Meanwhile, on his arrival, he was filmedthg custody suite camera. An engineer had adjusted
it to ensure that it took clear pictures during\hgt. The pictures were inserted in a montaggliof of
other persons and shown to witnesses. Two witnessttee armed robberies subsequently identified
him from the compilation tape. Neither Mr Perry g solicitor was informed that a tape had been
made or used for identification purposes. He wasvicted of robbery on 17 March 1999 and
sentenced to five years’ imprisonment. His subsetapepeals were unsuccessful.

Mr Perry complained, under Article 8 (right to resp for private life) of the Convention, that the
police had covertly videotaped him for identificati purposes and used the videotape in the
prosecution against him.

The Court noted that there was no indication thaP®rry had had any expectation that footage would
be taken of him in the police station for use inideo identification procedure and, potentially, as
evidence prejudicial to his defence at trial. Tplaty adopted by the police had gone beyond the abrm
use of this type of camera and amounted to anfenterce with the applicant’s right to respect faa h
private life. The interference had not been in adance with the law because the police had faibed t
comply with the procedures set out in the applieatbde: they had not obtained the applicant’s
consent or informed him that the tape was beingemadither had they informed him of his rights in
that respect. The Court held unanimously that thacebeen a violation of Article 8 of the Conventio
and awarded the applicant EUR 1,500 for non-pecyngamage and EUR 9,500 for costs and
expenses. (The judgment is available only in Ehglis
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21.Eur. Court HR, Sciacca v. Italyjudgment of 11 January 2005, application no. 504799. The
applicant submits that the dissemination of the phimgraph at a press conference organised
by the public prosecutor’s office and the tax inspetors infringed her right to respect for her
private life, contrary to Article 8.
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Press release issued by the Registrar

CHAMBER JUDGMENTS CONCERNING
THE CZECH REPUBLIC, FRANCE, ITALY, TURKEY AND UKRAI NE

The European Court of Human Rights has today edtiiin writing the following ten Chamber
judgments, of which only the friendly-settlemendgments are final

3) Sciacca v. Italyno. 50774/99Yiolation Article 8

The applicant, Carmela Sciacca, is an Italian natiavho was born in 1948 and lives in Syracuse
(Italy). She was a teacher at a private schookintini which owned a company of which she and other
teachers were members.

During an investigation into irregularities of mgeanent of the school’'s activities, Mrs Sciacca was
prosecuted for criminal conspiracy, tax evasion famgery. She was arrested and was made subject to
a compulsory residence order in November 1998. t&kenspectors drew up a file on her containing
photographs and her fingerprints.

Following a press conference on 4 December 1998ndby the public prosecutor’s office and the tax
inspectors, the dailide Giornale di Siciliaandla Sicilia published articles on the facts giving rise to
the prosecution which were illustrated by a phapbr of the four arrested women, including the
applicant. The photograph of Mrs Sciacca, which waslished four times, was the one that had been
taken by the tax inspectors when the file was drag/on her and released by them to the press.

At the end of the proceedings the applicant waseserd to one year and ten months’ imprisonment
and fined EUR 300.

The applicant submitted that the disseminationesfghotograph at the press conference had infringed
her right to respect for her private life, contraoyArticle 8 (right to respect for private lifef the
Convention.

1 Under Article 43 of the European Convention onmtdn Rights, within three months from the date ofteamber
judgment, any party to the case may, in excepti@aaks, request that the case be referred to tmeetber Grand
Chamber of the Court. In that event, a panel & fiudges considers whether the case raises a sepmstion affecting the
interpretation or application of the Conventionitsrprotocols, or a serious issue of general ingrare, in which case the
Grand Chamber will deliver a final judgment. If soch question or issue arises, the panel will teéfexrequest, at which
point the judgment becomes final. Otherwise Chanlidgments become final on the expiry of the thremith period or
earlier if the parties declare that they do natrickto make a request to refer.
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The Court noted that the photograph, taken forpimgoses of drawing up an official file, had been
released to the press by the tax inspectors. Aoaptd the information in its possession, there was
law governing the taking of photographs of peopielar suspicion or arrested and assigned to
residence and the release of photos to the ptesasirather an area in which a practice had dpeelo

As the interference with the applicant’s right éspect for her private life had not been “in aceot

with the law” within the meaning of Article 8, ti@ourt concluded that there had been a breach bf tha
provision. It considered that the finding of a aitbbn constituted in itself sufficient just satistian for

the non-pecuniary damage alleged by the applicashbavarded her EUR 3,500 for costs and expenses.
(The judgment is available only in French).
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22.Eur. Court HR, Matheron v. France judgment of 29 March 2005, application no. 5775@0.
The applicant complains under Article 8 of the Conention (right to respect for his private
life) that evidence was used against him that hadelen obtained by telephone tapping in
separate proceedings. Not being a party to those geeedings, he had been unable to contest
their validity.

159
29.3.2005

Press release issued by the Registrar

CHAMBER JUDGMENTS CONCERNING
FRANCE, POLAND, SAN MARINO, SLOVAKIA AND TURKEY

The European Court of Human Rights has today wedtifin writing the following 11 Chamber
judgments, of which only the friendly-settlemendgment is final

3) Matheron v. Francgno. 57752/00Yiolation of Article 8

The applicant, Robert Matheron, is a French nativh@ was born in 1949. He is currently in Salon de
Provence Prison (France).

In 1993 criminal proceedings were instituted agaimms for international drug-trafficking. Evidence
obtained from telephone tapping that had been usguloceedings against a co-defendant was also
used against the applicant. The applicant argusdthiat evidence was inadmissible, but the indiatme
division ruled that it had no jurisdiction to veriivhether evidence obtained from telephone tapwing
separate proceedings had been properly communiaatedecorded in writing.

On 6 October 1999 the Court of Cassation dismissedppeal by the applicant, holding that the
indictment division only had jurisdiction to detana the validity of the application to adduce the
telephone records in evidence, but not to decidether the telephone tapping was lawful.

On 23 June 2000 the applicant was sentenced tedrs’yimprisonment.
He complained under Article 8 of the Conventioglftito respect for his private life) that evidemeel

been used against him that had been obtained fetephtone tapping in separate proceedings. Not
being a party to those proceedings, he had bedrauteacontest their validity.

! Under Article 43 of the European Convention on HonRights, within three months from the date of mi@ber
judgment, any party to the case may, in excepti@aaks, request that the case be referred to tmeetber Grand
Chamber of the Court. In that event, a panel & fiudges considers whether the case raises a sepmstion affecting the
interpretation or application of the Conventionitsrprotocols, or a serious issue of general ingrare, in which case the
Grand Chamber will deliver a final judgment. If soch question or issue arises, the panel will teéfexrequest, at which
point the judgment becomes final. Otherwise Chanlidgments become final on the expiry of the thremith period or
earlier if the parties declare that they do natrickto make a request to refer.
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The main task of the Court was to ascertain whedineteffective control” had been available to the
applicant to challenge the telephone tapping tcchviiie had been made subject. It was clear that he
had been unable to intervene in the proceedinggioh the order to monitor telephone calls had been
made. Furthermore, the Court of Cassation had rtiied in such cases the role of the indictment
division was confined to checking whether the agtion to adduce evidence obtained from the
telephone tapping had been made in the proper form.

The Court reiterated that the 1991 Act regulatelgghone tapping in France was consistent with the
Convention. However, it said that the reasonindpfeéd by the Court of Cassation could lead to
decisions that would deprive a number of peoplejeig those against whom evidence obtained from
telephone tapping in separate proceedings was o$ele protection afforded by the Act. That was
what had happened in the case before the Courhiohvthe applicant had not enjoyed the effective
protection of the Act, which made no distinction thie basis of the proceedings in which the taped
telephone conversations were used.

In those circumstances, the Court found that th@iegnt had not had access to “effective control”
allowing him to contest the validity of the evidenabtained through telephone tapping. It accorgingl
held unanimously that there had been a violatiorAricle 8 of the Convention and awarded the
applicant EUR 3,500 for non-pecuniary damage an® BL500 for costs and expenses. (The judgment
is available only in French.)
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23.Eur. Court HR, Vetter v. France judgment of 31 May 2005, application no. 59842/00
Complains under Article 8 (right to respect for private life), and Article 6 § 1 (rightto a fair
trial).

290
31.5.2005
Press release issued by the Registrar

CHAMBER JUDGMENT CONCERNING FRANCE

3) Vetter v. Francgno. 59842/00) Violation of Article 8 Violation of Article 6 8 1
The applicant, Christophe Vetter, is a French mafievho was born in 1975. He is currently serving a
prison sentence.

Following the discovery of a body with gunshot wdanthe police installed listening devices in & fla
which the applicant, whom they suspected of theibide, visited regularly. On the strength of the
conversations that were recorded, the applicantpleased under formal investigation for intentional
homicide and remanded in custody until 30 Decertibéir .

The applicant argued that there was no statutosysbfar the use of listening devices and that the
evidence that had thereby been obtained was inatit@sThe Indictment Division of the Montpellier
Court of Appeal and subsequently the Criminal Donsof the Court of Cassation rejected that
argument, holding that the monitoring of his cosations had not contravened Articles 81 and 100 et
seq. of the Code of Criminal Procedure on the demfiiality of telephone communications.

Partly on the basis of the evidence obtained frieenrecordings, the applicant was committed fot tria
in the Hérault Assize Court. On 23 October 2000nMas convicted and sentenced to twenty years’
imprisonment.

The applicant complained under Article 8 of the @antion (right to respect for private life) thaetk
was no statutory basis in French law for the ifstiah of the listening devices in the flat or the
recording of his conversations and that his rightdspect for his private life had accordingly been
violated. He also complained under Article 6 8igHt to a fair hearing) that the procedure followed
the Court of Cassation was unfair in that neithee teport of the reporting judgment nor the
submissions of the advocate general had been coioated to him and that his complaint under
Article 8 of the Convention had been dismissedhenground that he had no standing.

The Court noted that the matters complained ohleyaipplicant amounted to interference with histrigh
to respect for his private life. However, it was satisfied that Articles 100 et seq. of the Cofle o
Criminal Procedure had afforded any statutory bisishe order to install the listening devicegredt
time it was made and implemented, as those pragsanly regulated the interception of telephone
communications and did not refer to listening degicEven assuming that the provisions of the Code
Criminal Procedure had constituted a basis formigasure, the Court considered that the “law” so
identified did not have the requisite quality reqdi by the Court’s case-law.
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In conclusion, the Court noted that French law mid set out the extent of the authorities’ disorti
with regard to listening devices or the proceduyewthich it was to be exercised with sufficiently

clarity. In those circumstances, it held unanimgukht there had been a violation of Article 8 loé t
Convention.

The Court held that no separate question aroser uidiele 6 of the Convention in respect of the
decision by the Criminal Division of the Court of$3ation to dismiss the applicant’'s appeal under
Article 8 on the grounds that he had no standing.

Lastly, referring to its settled case-law, the @dweld unanimously that there had been a violatibn
Article 6 8 1 in the proceedings in the Court ofs€ation as the reporting judge’s report had noh bee
communicate to the applicant or his counsel betbeshearing, whereas the advocate general had
received a copy.

Under Article 41 (just satisfaction) the Court aded the applicant EUR 1,500 for non-pecuniary
damage. (The judgment is available only in French.)
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24.Eur. Court HR, Wisse v. Francejudgment of 20 December 2005, application no. 716/01.
Relying on Article 8 (right to respect for private and family life), the applicants contend that
the recording of their conversations in the prisorvisiting rooms constituted interference with
their right to respect for their private and family life.

708
20.12.2005

Press release issued by the Registrar

CHAMBER JUDGMENT CONCERNING FRANCE

3) Wisse v. Francéno. 71611/01Yiolation of Article 8

The applicants, Jean-Frangois Wisse and his br@heistian Wisse, are French nationals who were
born in 1959 and 1952 respectively. They are ctiyeetained in France in Ploemeur Detention

Centre and Brest Prison, where they are servingesees of 25 years and 20 years respectively
following their conviction in 1992 for armed roblpeand attempted murder.

The applicants were arrested on 9 October 1998uspidon of committing armed robberies at the
branches of the Crédit Agricole bank in Tinténiawd &Combourg, and were placed in pre-trial
detention. Under a warrant issued by the investiggtidge, the telephone conversations between the
applicants and their relatives in the prison uigjtrooms were recorded between November 1998 and
February 1999.

The applicants made an unsuccessful applicatidmt@ the steps in the proceedings relating to the
recording of their conversations declared invalitle Court of Cassation dismissed an appeal lodged
by them on that point on 12 December 2000.

Relying on Article 8 (right to respect for privatnd family life), the applicants argued that the
recording of their conversations in the prisontingi rooms constituted interference with their tigh
respect for their private and family life.

In the Court’s view, the systematic recording ohwersations in a visiting room for purposes other
than prison security deprived visiting rooms ofitlsmle raison d’étre namely to allow detainees to
maintain some degree of “private life”, includirfgetprivacy of conversations with their families.eTh
conversations conducted in a prison visiting rotimerefore, could be regarded as falling within the
scope of the concepts of “private life” and “copesdence”.

The recording and subsequent use of the convensaietween the applicants and their relativesen th
visiting rooms amounted to an interference withrtpeivate lives which was not in accordance with
the law within the meaning of Article 8 § 2. Frerlalwv did not indicate with sufficient clarity howa

to what extent the authorities could interfere witttainees’ private lives, or the scope and maaher
exercise of their powers of discretion in that sphe
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Accordingly, the Court held, by six votes to onkattthere had been a violation of Article 8. It
considered that the finding of a violation of then@ention constituted in itself sufficient just
satisfaction for the alleged non-pecuniary damébee judgment is available only in French.)
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25.Eur. Court HR, Turek v. Slovakiajudgment of 14 February 2006, application no. 57&5/00.
The applicant complains about being registered as eollaborator with the former
Czechoslovak Communist Security Agency, the issuingf a security clearance to that effect
and the dismissal of his action challenging that gistration. He relies on Article 8 (right to
respect for private and family life) and Article 6 8 1 (right to a fair hearing within a
reasonable time).

79
14.2.2006

Press release issued by the Registrar
CHAMBER JUDGMENT TUREK v. SLOVAKIA

The European Court of Human Rights has today edtiiin writing its Chamber judgmeénh the case
of Turek v. Slovakigapplication no. 57986/00).

The Court held:
* by six votes to one, that there had baenolation of Article 8 (right to respect for private life)
of the European Convention on Human Rights; and
* unanimously, that there had bemviolation of Article 6 § 1 (right to a fair hearing within a
reasonable time) of the Convention.

Under Article 41 (just satisfaction), the Court agked the applicant 8,000 euros (EUR) in respect of
non-pecuniary damage and EUR 900 for costs andneege(The judgment is available in English and
in French.)

1. Principal facts

The applicant, Ivan Turek, is a Slovakian natiomddo was born in 1944 and lives in PreSov
(Slovakia). He held a senior public sector postidgavith the administration of education in sch&ol

In March 1992, in response to a request made bgrhoyer under the Lustration Act, an Act of 1991
which defined supplementary requirements for h@diertain posts in the public sector, the Ministry
of the Interior of the Czech and Slovak Federalu®ép issued a negative security certificate irpezs

of the applicant. As a consequence, he felt coragét leave his job.

The document stated that he had been registerethéyformer State Security Agencgtétna
bezpénos, “StB”) as its collaborator within the meaning tife Act and that he was therefore
disqualified from holding certain posts in the paldector. The applicant claimed he had unwillingly

! Under Article 43 of the European Convention on HonRights, within three months from the date of mai@ber
judgment, any party to the case may, in excepti@aaks, request that the case be referred to tmeetber Grand
Chamber of the Court. In that event, a panel & fiudges considers whether the case raises a sepmstion affecting the
interpretation or application of the Conventionitsrprotocols, or a serious issue of general ingrarg, in which case the
Grand Chamber will deliver a final judgment. If soch question or issue arises, the panel will tefexrequest, at which
point the judgment becomes final. Otherwise Chanlidgments become final on the expiry of the thremith period or
earlier if the parties declare that they do natrickto make a request to refer.
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met up with StB agents before and after trips hierhade abroad in the mid 80s but had never passed
on to them any confidential information and had oyérated as an informer for the agency.

The applicant initially lodged an action agains #ederal Ministry on 25 May 1992, but subsequently
directed his action against the Slovak IntelligeBegvice Slovenské informaa sluzba- “the SIS”),
which had in effect taken over the StB archives. $éeight a judicial ruling declaring that his
registration as a collaborator with the StB hadhb&songful.

In August 1995, at the request of KolSice Regiddalrt, the SIS handed over all ex-StB documents
concerning the applicant in its possession withititgcation that the documents were top secret and
that the rules on confidentiality were to be obsdrvlhe court then held a number of hearings wihere
heard the testimonies of several former StB ageits. hearing held on 24 September 1998 the SIS
submitted the Internal Guidelines of the FederatiMry of 1972 concerning secret collaboration.tTha
document was classified and the applicant was fiierelenied access to it. The applicant’s actios wa
dismissed on 19 May 1999.

In October 1999 the Supreme Court upheld the refioourt’s judgment. It found, in particular, that
only unjustified registration in the StB files wduhmount to a violation of an individual’'s good ream

and reputation. It had therefore been crucial e applicant to prove that his registration hadnbee
contrary to the rules applicable at the matermaktiwhich he had failed to do.

2. Procedure and composition of the Court

The application was lodged with the European Coftiluman Rights on 15 April 2000 and declared
admissible on 14 December 2004. In addition, tpady comments were received from the Helsinki
Foundation for Human Rights (Warsaw, Poland), whietd been given leave by the President to
intervene in the written procedure (Article 36 8f2zhe Convention and Rule 44 § 2).

Judgment was given by a Chamber of seven judgeypased as follows:

NicolasBratza (British), President
JosepCasadevall(Andorran),

Matti Pellonpaa(Finnish),

RaitMaruste (Estonian),

KristagTraja (Albanian),

Ljiljana Mijovi ¢ (citizen of Bosnia and Herzegovina),
JanSikuta (Slovakian)judges

and also MichaeD’Boyle, Section Registrar
3. Summary of the judgment
Complaints

The applicant alleged that the continued existesfca former Czechoslovak Communist Security
Agency file registering him as one of its agent®, issuance of a security clearance to that effieet,

2This summary by the Registry does not bind the €our
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dismissal of his action challenging that registnatand the resultant effects constituted a viohatd

his right to respect for his private life. He alsmmplained about the length of the proceedings. He
relied on Article 8 (right to respect for privaiée) and Article 6 8§ 1 (right to a fair hearing hih a
reasonable time).

Decision of the Court

Article 8

The Court recognised that, particularly in procegdi related to the operations of state security
agencies, there might be legitimate grounds tot lancess to certain documents and other materials.
However, in respect of lustration proceedings, ttmatsideration lost much of its validity, particija
since such proceedings were by their nature otieshtimwards the establishment of facts dating from
the communist era and were not directly linked lie turrent functions of the security services.
Furthermore, it was the legality of the agency'sas which was in question.

It noted that the domestic courts considered ttratial importance for the applicant to prove ttie
State’s interference with his rights was contrarythie applicable rules. Those rules were, however,
secret and the applicant did not have full acceseém. On the other hand, the State — the SISi— di
have full access. The Court found that that requémet placed an unrealistic and excessive burden on
the applicant and did not respect the principleegfiality. There had therefore been a violation of
Article 8 concerning the lack of a procedure by afthihe applicant could seek protection for histrigh
to respect for his private life.

The Court found it unnecessary to examine sepgrttel effects on the applicant’s private life o hi
registration in the StB files and of his negatieegity clearance.

Article 6 8 1

With particular regard to what was at stake for dpplicant, the Court found that the length of the
proceedings, lasting seven years and some fivelmadat two levels of jurisdiction, was excessive an
failed to meet the reasonable time requirementeadh of Article 6.

Judge Maruste expressed a dissenting opinion, whigahnexed to the judgment.
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26.Eur. Court HR, L.L. v. France judgment of 10 October 2006, application no. 750&. The
applicant complains about the production and use ircourt proceedings of documents from
his medical records, without his consent and withdua medical expert having been appointed
in that connection. He relied on Article 8 (right b respect for private and family life).

574
10.10.2006

Press release issued by the Registrar

CHAMBER JUDGMENTS CONCERNING FRANCE

The applicant is a French national who was bort9is7 and lives in France.

In 1996 the applicant’s wife filed a petition fowdrce on the grounds of his repeated acts of domes
violence and chronic alcoholism. In 1998 thibunal de grande instangdiaving noted in particular
that she had produced medical certificates in sdppibthose allegations, granted the divorce on
grounds of fault by the applicant and confirmed ititerim measures whereby the mother had been
given custody of the couple’s two children, who gborn in 1985 and 1988.

The applicant appealed against that decision, tigithat his ex-wife had acted fraudulently in atitey a
report of an operation that he had undergone t@verhis spleen, and arguing that she was therefure
entitled to use it in court proceedings. He furthr&intained that he had never given her a copyaif t
report, nor had he released the doctor who sigrfeain his duty of medical secrecy in that conratctin
February 2000 the Court of Appeal upheld the judgmander appeal. It found in particular that the
medical certificates produced by the applicantsvée confirmed that he was an alcoholic and tleanas
violent as a result. With a view to appealing omisoof law, the applicant lodged an applicationlémpal
aid with the Court of Cassation’s legal aid offibat his request was denied.

In the meantime, following a report of ill-treatndibed by the applicant, the children’s judge aretk
a measure of educational assistance in an operoament for the couple’s children.

The applicant complained about the production asel in court proceedings of documents from his
medical records, without his consent and withounedical expert having been appointed in that
connection. He relied on Article 8 (right to respkec private and family life).

The Court noted that, by basing its decision on dhatils of the operation report and quoting the
passages that it found relevant, the Court of Appad disclosed and rendered public personal data
concerning the applicant.

The Court further observed that in their decisitms French courts had first referred to the witness
statements testifying to the applicant’s drink peoi and to the “duly detailed” medical certificates
recording the “reality of the violence inflicted dhe wife”, concluding that the conduct taken into
account had constituted a serious and repeatedhbodanarital duties and obligations and had led to
an irretrievable breakdown in the marriage. It vaady on a subsidiary basis that the courts had
referred to the impugned medical report in suppbrtheir decisions, and it therefore appeared that
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they could have reached the same conclusion wititouthe Court therefore considered that the
impugned interference with the applicant’'s right respect for his private life, in view of the
fundamental importance of the protection of perfolada, was not proportionate to the aim pursued
and was not “necessary in a democratic societydr the protection of the rights and freedoms of
others”. The Court further noted that domestic thd/ not provide sufficient safeguards as regarés th
use in this type of proceedings of data concerthiegparties’ private lives, thus justifyirgfortiori the
need for a strict review as to the necessity ofhsuweasures. The Court accordingly found,
unanimously, that there had been a violation ofchat8. It considered that the finding of a viotati
constituted in itself sufficient just satisfactiéor the non-pecuniary damage alleged by the appulica
(The judgment is available only in French.
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27.Eur. Court HR, Copland v. United Kingdomjudgment of 3 April 2007, application no.
62617/00Complains under Article 8 (right to respect for private life), and Article 6 § 1 (right
to a fair trial) that, during her employment at the College, her telephone, e-mail and internet
usage had been monitored at the Deputy Principal'mstigation

203
3.4.2007
Press release issued by the Registrar

CHAMBER JUDGMENT CONCERNING UNITED KINGDOM

The applicant, Lynette Copland, is a United Kingdoational who was born in 1950 and lives in
Llanelli (United Kingdom).

In 1991 Ms Copland was employed by Carmarthengbilege, a statutory body administered by the
State. In 1995 she became the personal assistére ollege Principal and from the end of 1995 she
was required to work closely with the newly-appethDeputy Principal.

Relying on Article 8 (right to respect for privdite and correspondence) and 13 (right to an dffect
remedy), Ms Copland complained that, during her leympent at the College, her telephone, e-mail
and internet usage had been monitored at the Dé&putgipal’s instigation.

The Court considered that the collection and swmfgpersonal information relating to Ms Copland
through her use of the telephone, e-mail and ietamerfered with her right to respect for hewpte

life and correspondence, and that that interferever® not “in accordance with the law”, there having
been no domestic law at the relevant time to régumaonitoring. While the Court accepted that it
might sometimes have been legitimate for an empltyenonitor and control an employee’s use of
telephone and internet, in the present case itneasequired to determine whether that interference
was “necessary in a democratic society”. The Cthatefore held, unanimously, that there had been a
violation of Article 8 and that it was not necegsty examine the case under Article 13. It awarded
Ms Copland EUR 3,000 in respect of non-pecunianpage and EUR 6,000 for costs and expenses.
(The judgment is available only in English.)
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28.Eur. Court HR, I. v. Finland, judgment of 3 April 2007, application no. 20511/® Complains
under Article 8 (right to respect for private life), and Article 6 § 1 (right to a fair trial)
and Article 13 (right to an effective remedy).that,that colleagues had unlawfully consulted
her confidential patient records and that the distict health authority had failed to provide
adequate safeguards against unauthorised accesswéddical data.

535
17.7.2008

Press release issued by the Registrar
CHAMBER JUDGMENT CONCERNING FINLAND
The applicant, I., is a Finnish national who wasla 1960 and lives in Finland.

Between 1989 and 1994 the applicant worked on fiteeh contracts as a nurse in a public hospital.
From 1987 onwards she consulted that hospital'gctiolc for infectious diseases as she had been
diagnosed as HIV-positive.

The case concerned the applicant’s allegation fielgwing certain remarks made at work at the

beginning of 1992, she suspected that colleagudsuhtawfully consulted her confidential patient

records and that the district health authority Hatded to provide adequate safeguards against
unauthorised access of medical data. She reliefrticie 8 (right to respect for private life), Acle 6

8§ 1 (right to a fair hearing) and Article 13 (rigbtan effective remedy).

The Court held unanimously that there had beerolation of Article 8 on account of the domestic
authorities’ failure to protect, at the relevamhéi, the applicant’s patient records against unaista
access. The Court further held unanimously thatetieas no need to examine the complaints under
Articles 6 and 13. The applicant was awarded EURB80 in respect of pecuniary damage,
EUR 8,000 in respect of non-pecuniary damage andR EQOOO for costs and expenses. (The
judgment is available only in English.)
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29.Eur. Court HR, Cemalettin Canli v. Turkeyjudgment of 18 November April 2008, application
no. 22427/04. The applicant complained that the recds kept by the police and the
publication in the national press of the details othose records had had adverse effects on his
private life within the meaning of Article 8 (right to respect for private and family life). He
further relied on Article 6 § 2 (presumption of innocence) and Article 13 (right to an effective
remedy).

812
18.11.2008

Press release issued by the Registrar
CHAMBER JUDGMENT TURKEY

The applicant, Cemalettin Canli, is a Turkish nadlowho was born in 1969 and lives in Ankara. In
2003 while criminal proceedings were pending adédiims, a police report entitled “information form

on additional offences” was submitted to the couamgntioning two sets of criminal proceedings
brought against him in the past for membership lieigal organisations. However, in 1990, the
applicant had been acquitted in the first crimioase and the second set of proceedings had been
discontinued. The applicant complained that thends kept by the police and the publication in the
national press of the details of those records el adverse effects on his private life within the
meaning of Article 8 (right to respect for privaaad family life). He further relied on Article 68
(presumption of innocence) and Article 13 (righatoeffective remedy).

The Court noted that Mr Canli had never been caediby a court of law concerning the allegations of
membership of illegal organisations. It thus coased that referring to the applicant as a “memioér”
such organisations in the police report had bedanpially damaging to his reputation, and that the
keeping and forwarding to the criminal court of tthaaccurate police report had constituted an
interference with Mr Canli’s right to respect fas Iprivate life. The Court observed that the reféva
Regulations obliged the police to include in theekcords all information regarding the outcome of an
criminal proceedings relating to the accusationsvétheless, not only had the information in the
report been false, but it had also omitted any menif the applicant’'s acquittal and the
discontinuation of the criminal proceedings in 19®@reover, the decisions rendered in 1990 had not
been appended to the report when it had been s@ntd the court in 2003. Those failures, in the
opinion of the Court, had been contrary to the umgoous requirements of the Police Regulations and
had removed a number of substantial proceduralgsafeds provided by domestic law for the
protection of the applicant’s rights under Arti@eAccordingly, the Court found that the draftingda
submission to the court by the police of the repoortjuestion had not been “in accordance with the
law”. The Court concluded unanimously that therd haen a violation of Article 8, and that there was
no need to examine separately the complaints udAdgcles 6 and 13. Mr Canli was awarded
EUR 5,000 in respect of non-pecuniary damage and E/300 for costs and expenses. (The judgment
is available only in English.)
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30.Eur. Court HR, K.U. v. Finland judgment of 2 December 2008, application no. 28M2. The
applicant complains about being the invasion of higrivate life and the fact that no effective
remedy existed under Finnish law to reveal the iddity of the person who had posted the ad
about him on the Internet dating site.He relies on Article 8 (right to respect for privaie and
family life) and Article 13 (right to an effective remedy).

862
2.12.2008
Press release issued by the Registrar

CHAMBER JUDGMENT
K.U. v. FINLAND

The European Court of Human Rights has today editiiin writing its Chamber judgmérin the case
of K.U. v. Finland (application no. 2872/02).

The Court held unanimously that there had beermokation of Article 8 (right to respect for private
and family life) of the European Convention on HumRights concerning the Finnish authorities’
failure to protect a child’s right to respect farvate life following an advertisement of a sexnature
being posted about him on an Internet dating site.

Under Article 41 (just satisfaction) of the Conveni the Court awarded K.U. 3,000 euros (EUR) in
respect of non-pecuniary damage. (The judgmentasadble only in English.)

1. Principal facts
The applicant, K.U., is a Finnish national who veasn in 1986.

The case concerned the applicant’'s complaint thaidaertisement of a sexual nature was posted about
him on an Internet dating site and that, under iBimtegislation in place at the time, the policel #me
courts could not require the Internet providerdentify the person who had posted the ad.

In March 1999 an unknown individual posted the adam Internet dating site in the name of the
applicant without his knowledge. The applicant idsyears old at the time. The ad mentioned his age
and year of birth and gave a detailed descriptidmophysical characteristics. There was alsola o

the applicant’s web page where his picture angbelre number, accurate save for one digit, could be
found. The ad announced that he was looking fantimate relationship with a boy of his age or olde
“to show him the way”.

The applicant became aware of that announcement iMbeeceived an e-mail from a man, offering to
meet him and “to then see what he wanted”.

! Under Article 43 of the Convention, within thre@mths from the date of a Chamber judgment, anyparthe case may,
in exceptional cases, request that the case beeéfm the 17-member Grand Chamber of the Courthdt event, a panel
of five judges considers whether the case raiseeribus question affecting the interpretation opliaption of the
Convention or its protocols, or a serious issugeferal importance, in which case the Grand Chambledeliver a final
judgment. If no such question or issue arisesptreel will reject the request, at which point thdgment becomes final.
Otherwise Chamber judgments become final on thénexp the three-month period or earlier if the tes declare that
they do not intend to make a request to refer.
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A..
The applicant’s father requested the police to tifiethe person who had posted the ad in order to
bring charges. The service provider, however, egfus@s it considered itself bound by the
confidentiality of telecommunications as definedl@nFinnish law.

In a decision issued on 19 January 2001, Helsimdiriot Court also refused the police’s requestaind
the Criminal Investigations Act to oblige the seevprovider to divulge the identity of the persomow
had posted the ad. It found that there was no @xpdigal provision in such a case, considered unde
domestic law to concern calumny, which could oblige service provider to disregard professional
secrecy and disclose such information.

Subsequently the Court of Appeal upheld that deciand the Supreme Court refused leave to appeal.
2. Procedure and composition of the Court

The application was lodged with the European CotiIHuman Rights on 1 January 2002 and declared
admissible on 27 June 2006.

Judgment was given by a Chamber of seven judgegased as follows:

NicolasBratza (United Kingdom)President
LechGarlicki (Poland),

GiovanniBonello (Malta),

Ljiljana Mijovi ¢ (Bosnia and Herzegovina),
David ThorBjorgvinsson (Iceland),
JanSikuta (Slovakia),

PaiviHirveld (Finland),judges

and also LawrencEarly, Section Registrar

3. Summary of the judgment

Complaints

Relying on Articles 8 (right to respect for privated family life) and 13 (right to an effective redy),

the applicant complained about the invasion ofgrigate life and the fact that no effective remedy
existed under Finnish law to reveal the identitythed person who had posted the ad about him on the
Internet dating site.

Decision of the Court

Article 8

Although in terms of domestic law the applicantase was considered from the point of view of

calumny, the Court preferred to highlight the notiaf private life, given the potential threat taeth
boy’s physical and mental welfare and his vulnerage.

2 This summary by the Registry does not bind therCou
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The Court considered that the posting of the Imteadvertisement about the applicant had been a
criminal act which had resulted in a minor havireeb a target for paedophiles. It recalled that such
conduct called for a criminal-law response and #ftgctive deterrence had to be reinforced through
adequate investigation and prosecution. Moreovieiidren and other vulnerable individuals were
entitled to protection by the State from such griaerferences with their private life.

The incident had taken place in 1999, that is, t@&ha when it had been well-known that the Internet

precisely because of its anonymous character, cdoeldsed for criminal purposes. The widespread
problem of child sexual abuse had also become kmellwn over the preceding decade. It could not
therefore be argued that the Finnish Governmennbatiad the opportunity to put in place a system t

protect children from being targeted by paedophilaghe Internet.

Indeed, the legislature should have provided admaank for reconciling the confidentiality of Intexn
services with the prevention of disorder or crinmel dhe protection of the rights and freedoms of
others. Although such a framework has subsequeetiy introduced under the Exercise of Freedom of
Expression in Mass Media Act, it had not been acelat the relevant time, with the result thatdfdl
had failed to protect the right to respect for thgplicant's private life as the confidentiality
requirement had been given precedence over hisqgathysd moral welfare. The Court therefore found
that there had been a violation of Article 8.

Article 13

Given the finding under Article 8, the Court coresigld that there was no need to examine the
complaint under Article 13.
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31.Eur. Court HR, S. and Marper v. the United Kingdgmudgment of 4 December 2008,
applications nos. 30562/04 and 30566/04. The applits complain under Articles 8 (right to
respect for private and family life) and 14 (prohiktion of discrimination) of the Convention
about the retention by the authorities of their firgerprints, cellular samples and DNA profiles
after their acquittal or discharge.

880
4.12.2008

Press release issued by the Registrar

GRAND CHAMBER JUDGMENT
S. AND MARPER v. THE UNITED KINGDOM

The European Court of Human Rights has today deld/at a public hearing its Grand Chamber
judgment in the case ofS. and Marper v. the United Kingdongapplication nos. 30562/04 and
30566/04).

The Court held unanimously that:

« there had beea violation of Article 8 (right to respect for private and family life) tife European
Convention on Human Rights;

* it was not necessary to examine separately the complaintnder Article 14 (prohibition of
discrimination) of the Convention.

Under Article 41 (just satisfaction), the Court smiered that the finding of a violation, with the
consequences that this would have for the futuoeldcbe regarded as constituting sufficient just
satisfaction in respect of the non-pecuniary damsg&ained by the applicants. It noted that, in
accordance with Article 46 of the Convention, ituMbbe for the respondent State to implement, under
the supervision of the Committee of Ministers, appiate general and/or individual measures tolfulfi
its obligations to secure the right of the appltsaand other persons in their position to respactifeir
private life. The Court awarded the applicants @@,8uros (EUR) in respect of costs and expenses,
less the EUR 2,613.07 already paid to them in leg@l (The judgment is available in English and
French.)

1. Principal facts

The applicantsS. and MichaeMarper, are both British nationals, who were born in 198@ 1963
respectively. They live in Sheffield, thénited Kingdom.

The case concerned the retention by the authodfigse applicants’ fingerprints, cellular sampéesd
DNA profiles after criminal proceedings against thevere terminated by an acquittal and were
discontinued respectively.

On 19 January 200%. was arrested and charged with attempted roblb&ywas aged eleven at the
time. His fingerprints and DNA sampfesere taken. He was acquitted on 14 June 200IMitper
was arrested on 13 March 2001 and charged withssiar@nt of his partner. His fingerprints and DNA
samples were taken. On 14 June 2001 the case waallfp discontinued as he and his partner had
become reconciled.
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Once the proceedings had been terminated, bothicapfd unsuccessfully requested that their
fingerprints, DNA samples and profiles be destroydte information had been stored on the basis of a
law authorising its retention without limit of time

2. Procedure and composition of the Court

The application was lodged with the European CouHuman Rights on 16 August 2004 and declared
admissible on 16 January 2007. The Chamber to wiiehcase was assigned decided to relinquish
jurisdiction to the Grand Chamber on 10 July 2007

The National Council for Civil Liberties and Priwainternational were granted leave to intervene in
the written procedure before the Grand Chamber.

A public hearing took place in the Human Rightdding, Strasbourg, on 27 February 2008.
The judgment was given by the Grand Chamber otid@gs, composed as follows:

Jean-PauCosta (France)President
ChristosRozakis (Greece),
NicolasBratza (United Kingdom),
PeerLorenzen (Denmark),
FrancoiseTulkens (Belgium),
JosepCasadevall(Andorra),
GiovanniBonello (Malta)
CorneliuBirsan (Romania),

Nina Vaji ¢ (Croatia),

Anatoly Kovler (Russia),
StanislavPavlovschi(Moldova),
EgbertMyjer (Netherlands),
Danut Jo¢iené (Lithuania),
JanSikuta (Slovakia),

Mark Villiger (Switzerland),
PaiviHirveld (Finland),

Ledi Bianku (Albania),judges

and also MichaeD’Boyle, Deputy Registrar

3. Summary of the judgment
Complaints

The applicants complained under Articles 8 and i4he Convention about the retention by the
authorities of their fingerprints, cellular sampéesd DNA profiles after their acquittal or discharg

Decision of the Court
Article 8

The Court noted that cellular samples contained hmsensitive information about an individual,
including information about his or her health. bidaion, samples contained a unique genetic code of
great relevance to both the individual concerned lais or her relatives. Given the nature and the
amount of personal information contained in celgamples, their retentiqrer sehad to be regarded
as interfering with the right to respect for thevpte lives of the individuals concerned.

In the Courts view, the capacity of DNA profiles to provide a ans of identifying genetic
relationships between individuals was in itselffisignt to conclude that their retention interfereih
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the right to the private life of those individualBhe possibility created by DNA profiles for dragin
inferences about ethnic origin made their retentibrthe more sensitive and susceptible of affectin
the right to private life.

The Court concluded that the retention of bothutatl samples and DNA profiles amounted to an
interference with the applicants’ right to respecttheir private lives, within the meaning of At 8
8§ 1 of the Convention.

The applicants’ fingerprints were taken in the eahtof criminal proceedings and subsequently
recorded on a nationwide database with the aimewfgopermanently kept and regularly processed by
automated means for criminal-identification purmodewas accepted that, because of the information
they contain, the retention of cellular samples &MA profiles had a more important impact on
private life than the retention of fingerprints. ever, the Court considered that fingerprints conta
unique information about the individual concerned ¢heir retention without his or her consent canno
be regarded as neutral or insignificant. The réenof fingerprints may thus in itself give rise to
important private-life concerns and accordingly stdated an interference with the right to resgect
private life.

The Court noted that, under section 64 of the 18&4the fingerprints or samples taken from a perso
in connection with the investigation of an offeromeild be retained after they had fulfilled the msps
for which they were taken. The retention of thel@ppts’ fingerprint, biological samples and DNA
profiles thus had a clear basis in the domestic law

At the same time, Section 64 was far less pre@ge #&e conditions attached to and arrangements fo
the storing and use of this personal information.

The Court reiterated that, in this context, it veasential to have clear, detailed rules governig t
scope and application of measures, as well as mmirsafeguards. However, in view of its analysis
and conclusions as to whether the interferencensasssary in a democratic society, the Court did no
find it necessary to decide whether the wordingedtion 64 met the “quality of law” requirements
within the meaning of Article 8 § 2 of the Convemnti

The Court accepted that the retention of fingetpand DNA information pursued a legitimate
purpose, namely the detection, and therefore, ptereof crime.

The Court noted that fingerprints, DNA profiles acellular samples constituted personal data within
the meaning of the Council of Europe Conventiod@81 for the protection of individuals with regard
to automatic processing of personal data.

The Court indicated that the domestic law had tordfappropriate safeguards to prevent any such use
of personal data as could be inconsistent withgtlerantees of Article 8 of the Convention. The €our
added that the need for such safeguards was algrérter where the protection of personal data
undergoing automatic processing was concerned,least when such data were used for police
purposes.

The interests of the individuals concerned andctiramunity as a whole in protecting personal data,
including fingerprint and DNA information, could bmutweighed by the legitimate interest in the
prevention of crime (the Court referred to Arti@eof the Data Protection Convention). However, the
intrinsically private character of this informatioequired the Court to exercise careful scrutinyamy
State measure authorising its retention and usthéyauthorities without the consent of the person
concerned.
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The issue to be considered by the Court in thig eess whether the retention of the fingerprint and
DNA data of the applicants, as persons who had bespected, but not convicted, of certain criminal
offences, was necessary in a democratic society.

The Court took due account of the core principlethe relevant instruments of the Council of Europe
and the law and practice of the other ContractitageS, according to which retention of data waseto
proportionate in relation to the purpose of colmttand limited in time. These principles had been
consistently applied by the Contracting Stateshin piolice sector, in accordance with the 1981 Data
Protection Convention and subsequent Recommendatignthe Committee of Ministers of the
Council of Europe.

As regards, more patrticularly, cellular samplesstad the Contracting States allowed these material
to be taken in criminal proceedings only from induals suspected of having committed offences of a
certain minimum gravity. In the great majority dfet Contracting States with functioning DNA
databases, samples and DNA profiles derived froonsehsamples were required to be removed or
destroyed either immediately or within a certamited time after acquittal or discharge. A resaitt
number of exceptions to this principle were alloagdsome Contracting States.

The Court noted that England, Wales and Northextamd appeared to be the only jurisdictions within
the Council of Europe to allow the indefinite reten of fingerprint and DNA material of any person
of any age suspected of any recordable offence.

It observed that the protection afforded by Arti@deof the Convention would be unacceptably

weakened if the use of modern scientific techniqoneake criminal-justice system were allowed at any

cost and without carefully balancing the potenbehefits of the extensive use of such techniques
against important private-life interests. Any Stel@ming a pioneer role in the development of new
technologies bore special responsibility for strgkihe right balance in this regard.

The Court was struck by the blanket and indiscratemature of the power of retention in England and
Wales. In particular, the data in question coulddtained irrespective of the nature or gravitythe
offence with which the individual was originallyspected or of the age of the suspected offender; th
retention was not time-limited; and there existaty dimited possibilities for an acquitted individuto
have the data removed from the nationwide datatwasehave the materials destroyed.

The Court expressed a particular concern at theafsstigmatisation, stemming from the fact that
persons in the position of the applicants, who haidbeen convicted of any offence and were entitled
to the presumption of innocence, were treatedersime way as convicted persons. It was truetibat t
retention of the applicants’ private data could @& equated with the voicing of suspicions.
Nonetheless, their perception that they were notgoeated as innocent was heightened by the fact
that their data were retained indefinitely in tleeng way as the data of convicted persons, while the
data of those who had never been suspected ofa@mcefwere required to be destroyed.

The Court further considered that the retentionun€onvicted persons’ data could be especially
harmful in the case of minors such as the firstliagpt, given their special situation and the
importance of their development and integratiorsaniety. It considered that particular attentiod ta

be paid to the protection of juveniles from anyridetnt that could result from the retention by the
authorities of their private data following acqai#t of a criminal offence.

In conclusion, the Court found that the blanket amttiscriminate nature of the powers of retentién o
the fingerprints, cellular samples and DNA profitgpersons suspected but not convicted of offences
as applied in the case of the present applicaailgdfto strike a fair balance between the compgetin
public and private interests, and that the respon8éate had overstepped any acceptable margin of
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appreciation in this regard. Accordingly, the réimm in question constituted a disproportionate
interference with the applicants’ right to respiectprivate life and could not be regarded as nesgs

in a democratic society. The Court concluded unansty that there had been a violation of Article 8
in this case.

Article 14 in conjunction with Article 8

In the light of the reasoning that led to its caisgbn under Article 8 above, the Court considered
unanimously that it was not necessary to examiparagely the complaint under Article 14.
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